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1.0 ABSTRACT 
In this thesis we research why the political agreement about enforced customs and border control in 2011 

and the temporary reintroduction of border control in 2016 received such different critique from the political 

parties in the Danish Parliament and the European Commission (Commission) in relation to Denmark’s 

membership to the Schengen Convention (SC). This became our research topic due to the reintroduction of 

border control in the spring of 2016 and a wish to compare with the only other case, where the Danish 

membership to the SC had been widely discussed. To validly analyse the two cases, we found it necessary to 

analyse both national and international empirical sources. They consist of primary sources of discussions 

from the Danish parliament and communication of letters between the Danish government and the 

Commission. These sources are public and provide us with a first hand understanding of the arguments and 

concerns expressed by the two parties and are complimented by secondary sources. We are guided by an 

inductive approach, where the analysis has led us to our work questions and theoretical framework.   

Our theoretical framework consists of three different perspectives that combined help us provide a 

comprehensive answer to our research question. Our main theoretical perspective is developed by Robert B. 

Putnam and is named the two levels game. It deals with the entanglements of domestic and international 

politics. We furthermore make use of the theory of securitization as a speech act by Ole Wæver. Combined 

with the theory of emergency by Peter Nyers and problem-solving by Robert Cox we are increasingly relying 

on theories that share a social constructivist element, where categorization and power relations play a crucial 

part.  

The 2011 agreement on customs and border control was primarily reached as a trade-off between the 

former government and the Danish People’s Party, which emphasizes the national solution to the posed 

problem of cross border crime. Upon critique from the Commission, the government had to defend both 

domestic and international obligations. This was a difficult task, since the Commission questioned the 

legality of the agreement and whether it violated the Schengen Borders Code (SBC) and fundamental rights 

of free movement of persons. Even though this implied a strong position in the negotiations, the Commission 

hesitated to provide a final assessment, which worked as a bargaining tool for the government. We find that 

the urgency by which the Commission reacted happened due to a previous dispute between France and Italy 

that also put into question the SBC. On this basis, the rules pertaining to temporary border control was 

amended, contrary to the wishes of the three member states. The critique from the Commission was mirrored 

in the national discussions, even though some parties were originally for the agreement, and primarily dealt 

with the technical details of the content. This left the government to neglect arguments about the seriousness 

and necessity of the agreement.  

Since the end of 2015, several Schengen member states decided to temporarily reintroduce border 

control because of influx of immigrants and asylum seekers. The Danish government proposed to introduce 
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carrier liability between Schengen member states under temporary border control, which was otherwise 

abolished by the SC. The government and its supporting parties argued that actions by its neighbouring 

countries to close their borders could result in a risk to the Danish public order and internal security, if large 

numbers of illegal immigrants and asylum seekers would strand in Denmark and so this group of people was 

securitized. The ones in favour made up a large majority in the parliament contrary to the 2011 case and 

resulted in a strong rejection of critical thinking about the proposal and details about what would invoke the 

reintroduction of border control. The arguments ensured a compliance with the wording of the SBC. 

However, the argumentation with regards to the Commission was very scarce and did not explain the scope 

of the posed threat of the previously securitized group of people. When the Commission asked a few 

additional questions, we interpret it as a way for it to negotiate the conditions under which the SBC was 

applied. However, the number of member states using border control diminished its level of criticism. The 

SBC was once again amended to make the member states more alert to the necessity and proportionality of 

the measure. The analysis of the Danish letters nevertheless shows no difference in the argumentation. This 

indicates that the Commission held a relatively weaker negotiation position in 2016 than in 2011, but also 

that it failed to fulfil its duties.  
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2.0 INTRODUCTION 
Danish citizens and politicians have debated advantages and challenges of the Danish membership of the 

European Union from 1973, when Denmark joined. Since then, the European integration has expanded the 

influence of the EU on domestic policies in the member states. An important part of the European 

cooperation evolves around the open borders and builds on the Schengen Agreement from 1985 and the 

Schengen Convention from 1990. They entail the abolition of internal checks in the area, but also the 

implementation of compensatory measures of enforced police cooperation and strengthening of the external 

borders of the Schengen area. Despite heavy critique of a Danish ratification of the convention, this became 

a reality in 1997 when a majority of the Danish parliament voted yes to a proposal of the accession to the 

convention. The Schengen Borders Code, which replaced parts of the Schengen Convention, allows for 

temporary reintroduction of border control in case of threats to national security or public policy. Thereby, a 

member state’s borders are no longer a purely national issue, since international requirements are now 

applicable, which do create disputes when member states wish to protect themselves. Through the years, the 

articles from the Schengen Borders Code about temporary border control have been applied according to the 

proscribed by numerous member states and monitored by the European Commission. Previous to 2016, 

Denmark has only once reintroduced temporary border control. However, in 2011 a national agreement on 

permanent customs control and strengthened border control between the former government and its 

supporting parties started a national and international debate about its content and compliance with the 

Schengen Borders Code. A very different situation is unfolding today anno spring 2016, where Denmark has 

actively reintroduced and prolonged temporary border control at its internal borders. The European 

Commission plays a far smaller role than in 2011, even though it can be questioned whether Denmark is 

fulfilling its responsibility in relation to the Schengen Borders Code and provides comprehensive reasons for 

the continuation of the border control.  

 

2.1 RESEARCH QUESTION 
The introduction has led to the following research question: 

 

Why have the political agreement about enforced customs and border control in 2011 and the temporary 

reintroduction of border control in 2016 received such different critique from the political parties in the 

Danish Parliament and the European Commission in relation to Denmark’s membership to the Schengen 

Convention? 

 

 We have decided to build our thesis on four work questions, which help us guide the analysis. 
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2.2 WORK QUESTIONS 
The work questions analytically divide the analysis into three main sections, which each provide a 

perspective on the research question and combined ensure a thoughrough answer. Our work questions are a 

result of our inductive approach and have been decided upon after an initial analysis of our empirical 

sources. The work questions demonstrate a chronology in our approach to sources in order to provide the 

reader with the most fundamental understanding of the two cases.  

 

1. Why did the 2011 national agreement about permanent customs (strengthened border control) 

turn into an international debate about the Danish compliance with the Schengen rules? 

2. Why did the Danish government consider carrier liability between Schengen member states as a 

supporting measure under the temporary reintroduction of border control and why has it not been 

implemented? 

3. How did the Danish government argue for the temporary reintroduction of border control in 2016 

and how do the argumentation and political context differ from the 2011 case?  

 

 

3.0 READING GUIDE 
This reading guide serves as a short introduction to the structure of our thesis. After the introductory 

chapters, we turn to our methodology chapter, which contains information about the research design of the 

thesis to explain how we intend to answer our research question. This depends on the empirical sources, 

which are explained to assure their relevance and necessity. The methodology chapter feeds into the chapter 

about the theoretical framework of the thesis. We work with four primary theories or theoretical approaches. 

The first one we introduce is the theoretical approach of the two level games developed by Robert D. 

Putnam. Putnam claims that the relationship between domestic and international politics is more entangled 

than first anticipated and that the two levels are constantly affecting each other. The second theory we 

present is securitization as a speech act by Ole Wæver. Wæver argues that the field of security has expanded 

and that the speech acts performed by the power elite determines which actions are used to deal with a 

security issue. The third theory we refer to is the state of emergency by Peter Nyers, which we compliment 

with the theory of problem-solving by Robert Cox deals. The latter deals with the issue of how a problem is 

both analysed and solved within a specific national framework. Hereafter, we turn to a presentation of the 

Schengen cooperation, the most important articles in relation to our analysis and the Danish accession to the 

Schengen Convention. We include this part because an understanding of the Schengen system is crucial in 

order to fully understand the requirements and obligations of the Danish participation. The section also 

touches upon the power relation between Denmark as a member state and the European Commission as the 
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monitoring body. After this chapter we begin our analysis, which is divided into three sections according to 

our work questions. The analysis of the 2016 case takes up more space than the 2011 case, since we compare 

the two cases on the basis of both analyses. Lastly we conclude on our research question.   

When we refer to the parliamentary discussions from 1997, we refer to the page number in the book 

collection, which contains the discussions, legislative proposals and the like. These are not available online 

and accordingly a link is not provided for these sources. When we analyse the 2011 and 2016 cases, we refer 

to the specific number of the contribution and not page number.  

 

3.1 ABBREVIATTIONS  
Some names of political parties and legal documents are repeated several times throughout the thesis, so to 

ensure a fluid reading, we have decided to use abbreviations in regards to certain words.  

 

European Commission       Commission  

European Union       EU 

Schengen Borders Code       SBC 

Schengen Convention      SC 

The Alternative       A 

The Centre Democrats      TCD     
The Christian Democrats       CD 

The Conservative People’s Party     CPP 

The Danish People’s Party     DPP 

The Danish Social Liberal Party     SLP 

The Liberal Alliance       LA 

The Liberal Party       LP 

The Progress Party       PP 

The Red Green Alliance      RGA 

The Social Democrats      SD 

The Socialist People’s Party      SPP 

Treaty of the Functioning of the European Union  TFEU 

 

 

4.0 METHODOLOGY 
This chapter evolves around the methodological decisions we have made in the research process. These 

decisions affect our entire thesis and its content and so we aim to increase the transparency of our research 
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methods by elaborating on different issues. First, we turn to the research design of the thesis, which is 

followed by an explanation of the inductive approach. Following this, we will go into detail with the 

empirical sources, before we explain the social constructivist elements in our approach to the research 

question, which is also based on our theoretical framework.  

   

4.1 RESEARCH DESIGN 
The research design is the strategy that organizes the empirical research. It is dependent on the research 

question and affects the available and relevant methods and tools (Andersen et al. 2010:66ff; Andersen et al. 

2012:120f). This implies discussions about whether to use interviews, focus groups discussions, 

observations, document analysis or other forms of empirical data. At the early stages of the research process 

it is advisable to think as creatively as possible, because one’s preferences might influence the elected 

methods. This ensures that a researcher does not choose his or her method out of convenience, but on the 

basis of which ones will provide the most valid answer to the research question (Mason 2002:26). We 

conduct a document analysis on primarily parliamentary discussions from the Danish Parliament and letters 

between representatives of Denmark and the Commission. This decision means that we are not producing 

our own empirical data material for our thesis, but make use of already produced texts. These sources make 

us able to analyse which kinds of arguments that were used to justify the political decisions to introduce 

customs and border control in 2011 and temporarily reintroduce border control in 2016. Furthermore, they 

enable us to analyse the different opinions represented in the discussions and not only single out specific 

persons for interviews about issues several years ago, which would also affect their statements. Besides it is 

increasingly difficult to schedule appointments with all of those participating in the parliamentary 

discussions (Hellevik 2002:102). 

 As the research question implies, this thesis is a comparative two-case study. We therefore focus on 

both similarities and differences when we analyse the data. However, this is done in a very explorative 

manner, since specific answers or knowledge about the topic is not guiding the analysis in advance 

(Andersen et al. 2012:27). In this way, the case study is not based on hypotheses and we are not seeking to 

verify or falsify specific questions. What we intend to accomplish with the analysis is to create explanations 

for the actions and developments in our cases in the shape of our answer to the research question, which can 

be used to both inspirer and analyse other cases (Andersen et al. 2012:72; George & Bennett 2005:5). In 

relation to this, external validity refers to the ability of the results to be generalised beyond this specific 

research context (Andersen et al. 2010:109; Bryman 2004:29). Lotte Bøgh Andersen states that “One of the 

most important criteria is that the scientific research must be repeatable in such a way that one must 

explicate the procedures so that other researchers are able to monitor what has been done and if necessary 

to replicate the research” (Andersen et al. 2010:97). One way to secure the transparency and high degree of 
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external validity is to present the empirical sources in the most honest way. Therefore, we make use of 

quotes to differentiate between our interpretation and what the sources stated.  

When speaking about the explorative approach of the thesis, it naturally ties to elements of an 

inductive way of doing research. However, research is rarely conducted in such a stringent way as to not 

incorporate elements of both inductive and deductive approaches. Because our analysis of the empirical data 

is the starting point and the theoretical framework and specific themes in the data were not chosen 

beforehand, we lean towards an inductive approach rather than a deductive (Andersen et al. 2010:73f).  

 

4.2 DATA SELECTION  
Border control as a topic ensures a constant flow of new empirical material and academic articles. It makes it 

both rewarding and challenging to work in this field. The 2016 case is still evolving and therefore we need to 

set a limit for our inclusion of empirical sources pertaining to this case, since it would otherwise diminish a 

thoughrough analysis of the chosen sources. We have decided to include only empirical material published 

before the 1st of June 2016.  

Research and scientific contributions are only deemed valuable, if they are produced in a systematic 

way and related to criteria as validity (Andersen et al. 2010:98). We therefore build our theoretical analysis 

on different sources of data to increase the validity of our results and thus the conclusion we draw regarding 

the use of border control in Denmark in the years 2011 and 2016 and the critique it fostered. (Internal) 

validity is defined as the relevance of the chosen empirical data to properly answer a research question 

(Hellevik 2002:182). The selected data is carefully chosen to get the best representation of the different 

perspectives concerning the diverse opinions and developments regarding the use of the border control by 

the Danish borders. We rely on public data sources and this naturally limits the list of available material so 

that e.g. minutes from internal meetings in the different political parties are outside the scope of our analysis. 

We analyse primary sources, which hold a high degree of credibility, since they represent the direct source of 

interest. The transcriptions from the Danish parliament have not been contaminated and are therefore not 

influenced by specific political agendas. The transcriptions have been compared to the recorded discussions. 

The secondary sources are used to reflect on our theoretical and analytical arguments and thereby increase 

the internal validity of our conclusions.  

We are aware that our conclusions first and foremost are dependent on the empirical material and 

therefore we intend to analyse it in the most transparent way possible. The analysis also relies on the 

theoretical framework, which will be presented after this chapter. Therefore, even though the data material 

would be the same, other students and researchers might conclude differently according to their theoretical 

material.  



 

 9 

4.2.1 2011 – CUSTOMS CONTROL (STRENGHTENED BORDER CONTROL) 
We include various sources of data to elaborate on the case of 2011, namely the arguments for and against 

the permanent custom control (strengthened border control) agreement. The choice to implement the custom 

control and strengthened border control were agreed upon by the Danish government, the DPP and the CD 

and the agreement was integrated in the finance bill for 2011 as document 128. The background of the 

discussions leading up to the agreement is included in the theoretical analysis, since they make out a part of 

our line of argumentation. However, document 128 was not included in the original proposal for the finance 

bill for 2011, but only added as a result of political trade-offs. This means that no public parliamentary 

discussions took place beforehand, which is not the normal procedure. As already mentioned, this agreement 

sparked a lot of critique, both among Danish politicians and in the Commission. We analyse the motion for 

resolution B144 from June 2011, where the opposition proposed a withdrawal of document 128. The motion 

for resolution contains two parliamentary discussions and was voted down after the second one. These 

discussions clearly illustrate internal disagreements between the Danish parties about the content of the 

agreement.  

Even though the agreement of customs control was part of the national finance bill and was not 

expected to foster international discussion, it surely did. The Commission expressed concern, because it 

perceived the content of the agreement to be on the verge of a breach with the SBC. The critique resulted in a 

number of letters between the Commission and the Danish government. We analyse these primary sources to 

figure out what the critique existed of and how it was received. In total, four letters are analysed. One of the 

letters was written by former president of the Commission, José Manuel Barosso, while a Commission 

representative, Stefano Manservisi, wrote two. The government wrote one letter during the months of 

communication, which also included visits and phone calls. We supplement the analysis of the letters with 

various articles relating to the content of the critique and the way in which the government justified the 

agreement.  

In relation to the international level, we include an English press release by the Danish government, 

which was published on the 8th of June 2011. The press release was published about a month after the 

agreement and was supposed to clear possible misunderstandings about the intention and implementation of 

the agreement. Since the press release was written in English, we assume that the intention was to reach the 

international community. The press release is compared to the other empirical sources to analyse how the 

government argued when the communication was directed at either a national or international audience.    

 

4.2.2 2016 – REINTRODUCTION OF TEMPORARY BORDER CONTROL 
During the fall of 2015 and the spring of 2016, more and more member states chose to temporarily 

reintroduce border control in relation to the articles of the SBC. On the 4th of January 2016, the Danish 

government reintroduced temporary border control. Prior to this decision, the European development and the 
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increasing number of asylum seekers and immigrants had been discussed in the Danish parliament. Previous 

to the reintroduction, both Sweden and Norway had enforced border control and Sweden furthermore stated 

that they might choose to implement carrier liability between itself and other Schengen member states. The 

Danish government proposed the same law of carrier liability, L74, so it could be implemented during a 

period of temporary border control. In the beginning of December 2015, this was discussed in the parliament 

and even though these discussions also evolve around some very technical details about carrier liability, they 

also contain debates about border control in general and the implication for the Schengen cooperation. 

During the period of temporary border control, we analyse the statement by the Danish Prime 

Minister, Lars Løkke Rasmussen (LP), on the 4th of January 2016, when it was reintroduced. The statement 

provides us with a first hand understanding of the arguments used by the government and it makes up part of 

the basis of comparison, when we analyse later statements about the circumstances and reasons for the 

prolongation of the temporary border control.  

 As earlier mentioned, the individual member state has to inform the Commission and the neighbouring 

countries affected by the implementation of temporary border control. This means that several letters have 

been sent between the Danish government and the Commission and these are analysed as empirical material 

and make up a higher number than in the 2011 case, because each prolongation demands a new letter of 

reasons. We critically analyse the line of argumentation, which is used by the government to justify the 

reintroduction of temporary border control and closely link these with the articles referred to in the SBC to 

discuss whether the arguments do in fact match the demands from the Commission. A study examined 

similar letters from member states through the years and warns that “officially stated reasons should be 

considered with caution as they may not disclose all underlying rationales for temporary border 

reinstatements” (van der Woude & van Berlo 2015:69). We are aware of this when we analyse the letters, 

but still choose to perceive their content as the present government’s reasons and arguments for their 

decisions and therefore interpret the letters as how they wish to portray their actions. 

On the 4th of March 2016, the Commission published a press release containing a plan for the return of 

the Schengen system to its original state. This press release illustrates how the Commission views the 

problems within the Schengen cooperation and which kind of solution it suggests. An analysis of this 

document is fruitful when we try to understand the communication between Denmark and the Commission. 

On the 2nd of May 2016, the Danish government wrote a letter to the Commission together with Sweden, 

Norway, Austria and France requesting a prolongation of the temporary border control of up to a maximum 

of two years. Elements of the relationship between the member states and the Commission are also possible 

to analyse on the basis of this letter and the subsequent decisions. 
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4.3 A SOCIAL CONSTRUCTIVIST APPROACH  
When we conduct our research, we rely on elements of a social constructivist approach. This approach aims 

to question how social phenomena are understood as naturally occurring and show that they are in fact 

contingent and could be interpreted or portrayed in different ways (Wenneberg 2000:77). In our analysis we 

want to research with what purpose the Danish politicians construct their arguments and whether they vary 

according to which actor(s) they are trying to convince of the meaningfulness of their actions. When we rely 

on a social constructivist approach, we focus on the line of arguments and how they are perceived. This 

entails an analysis of whether the social construction of a concept is successfully communicated and 

convinces its audience.  

Ian Hacking is well known for his contributions to social constructivism and writes that the aim of a 

social constructivist approach is often to raise awareness about certain ways of perceiving relations between 

people (Hacking 1999:6). He presents six levels of deconstructivism and for the purpose of our scientific 

point of view, we perceive ourselves as performing the task of unmasking, which ”does not seek to refute 

ideas but to undermine them by exposing the function they serve” (ibid.:20). Karl Mannheim indicates that 

the unmasking of ideas serves the purpose of revealing the “destruction of the practical effectiveness of these 

ideas” (Mannheim 1952:140). The intention of unmasking is thus to show the world that a certain social 

phenomenon is contingent and to hope that people will get so inspired that they change the structures they 

are unhappy with (Jacobsen et al. 2012:338f). When we analyse the two cases and research the politicians’ 

arguments, words and how they create meaning, it becomes clear that words are not innocent, but that they 

are shaped in a social setting and that they have real consequences for the functioning of the Schengen, the 

potential asylum seekers or the approved politics. In relation to this, the concept discourse becomes relevant. 

According to this theory, “(…) the discourse is always portraying the social reality from a specific 

perspective. (…) The discourse’ linguistification of social structures is therefore not only a mirror of the 

power. Since the social reality’s linguistification contains rules about how to interpret the social reality it is 

a sort of act of power [Authors’ translation]” (Andersen et al. 2012:224). The quote illustrates how a social 

reality is not something naturally occurring and finite. The use of discourses is seen as an act of power and 

this is also an interesting element in relation to our analysis, because we research the success of the 

arguments used by the different actors and too the relationship between Denmark and the Commission.  

 

 

5.0 THEORETICAL FRAMEWORK 
In this chapter, we present the theoretical framework of two level games, securitization, state of emergency 

and problem-solving. Throughout the presentation, we aim to explain the relevance of the theories and their 

role in the analysis.  
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5.1 TWO LEVEL GAMES  
To answer the research question we make use of the theoretical approach about two level games developed 

by Robert D. Putnam, professor in political science at Harvard. We use this approach on the basis of our 

inductive approach, where we have analysed the empirical material and found it to reflect political games at 

both national and international levels. We find that both levels are equally important when we wish to 

understand and explain the conditions under which the different critique has developed. Even though the 

theoretical approach resides in both domestic and international politics, it has primarily been used within the 

field of international relations theory to explain how international agreements have developed (Evans et al. 

1993). Some argue that the “most theoretically distinctive element in the two-level-games approach is its 

typology and analysis of strategies for simultaneously exploiting both levels in a bargaining situation” 

(ibid.:17). The approach thereby differentiates itself from other theories and the typology is crucial both in 

our presentation and analysis, despite the fact that Putnam developed it from a somewhat different empirical 

context than our two cases. The approach constitutes the framework of our analysis, since we consider the 

additional theories and concepts as affecting the conditions under which the negotiations take place. The 

negotiations are thereby our starting point, which is also based on the research question and the mentioning 

of critique, which implies discussions, statements and in relation to the two level games; negotiations.  

 

5.1.1 NEGOTIATIONS ON NATIONAL AND INTERNATIONAL LEVELS 
Putnam states that the link between national and international levels of politics is fairly complicated and he 

wishes to research when and how the levels are intertwined and interact. What Putnam presents is not a 

complete theory and therefore he encourages a continuation of the research, which is criticized by some 

(Putnam 1988:427+460; Schoppa 1993:354) We perceive the approach as an attempt to provide both levels 

with equal importance and therefore primacy is not given to either one of them.  

Putnam’s research topic stems from an analysis of the 1978 Bonn Summit, where mainly USA, Japan 

and Germany met to solve the global reflation crisis (Putnam 1988:427+433). What draws Putnam to analyse 

this summit in particular is the fact that all parties involved had very different takes on the crisis and views 

on how to solve it. The conclusion of the analysis is that the summit was a big success and Putnam states that 

the “main state negotiators operated in parallel, both at home and abroad with their international 

counterparts” (Saurugger 2014:63). The negotiators were each able to conclude agreements with domestic 

ratifications, which would not have been possible without the international forum and a transnational issue 

linkage. This ensured initiatives that satisfied each state because they were not the only ones concluding 

domestic initiatives (Putnam 1988:447). We argue that the two level games is an approach, which can be 

used in many different settings where an agreement can be reached at one level, but have to be ratified or 

actively implemented at another level. In the analysis, Putnam refers to a national and international level 

where he perceives the negotiators as representatives of states. We find that the approach is equally relevant 
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in our cases, even though the negotiations at the international level do not take place between representatives 

of different states, but between representatives of Denmark and an international institution as the 

Commission.  

Putnam’s analysis shows how three main variables influence international negotiations: Preferences 

and coalitions, political institutions and the negotiators’ strategies. At the national level “domestic groups 

pursue their interests by pressuring the government to adopt favourable policies, and politicians seek power 

by constructing coalitions among those groups” (ibid.:434). This implies that civil society, individual actors 

and national politicians express their interests with the hope that the government will find them worth 

arguing for on an international level. This however depends on the strategies by the government and which 

sort of coalition they are able to create. At the international level “national governments seek to maximize 

their own ability to satisfy domestic pressures, while minimizing the adverse consequences of foreign 

developments” (ibid.). We find that the communication of letters in our cases is equally relevant to validly 

analyse the international negotiations. Also, we are of the impression that a negotiation takes place, when the 

aim with a communicative situation is to reach a common understanding on the way to proceed, whether it 

be a written agreement or an oral discussion. The important element is that actors negotiate and argue with 

specific outcomes in mind. In Putnam’s research this happens on two levels, which influence each other. Our 

cases do involve the implementation of both domestic and international policies and in this sense similarities 

do exist to the theoretical approach of the two level games. Some of our empirical sources are not negotiated 

on both levels in the sense that is portrayed by Putnam. However, his theoretical framework and concepts are 

still valid in our analysis. 

The entanglements between the two levels especially materialize in that actions by a negotiator on one 

level might be irrational in regards to the other level. Therefore, the actions on the two levels have to mirror 

each other depending on the strategy of the negotiator. On the international level, a strategy might be to try 

to convince the counterparts that a proposed agreement will never be accepted by the domestic groups while 

at the national level the negotiator will try to convince the domestic groups that the agreement is acceptable 

(Saurugger 2014:64). Fellow negotiators might tolerate some differences in the rhetoric used in the two 

games, but in the end it all comes down to implementation and what is actually done (Putnam 1988:434). 

Statesmen therefore face both strategic opportunities and dilemmas, when they try to combine the two levels 

(Evans et al. 1993:15). Furthermore, “the possibility of package deals opens up a rich array of strategic 

alternatives for negotiators in a two level game” (Putnam 1988:446). Putnam hereby refers to the fact that 

ever more areas of politics are intertwined as in the case of the EU, where member states depend on each 

other. Negotiations in one area might influence the bargaining about other areas (ibid.:448).  
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5.1.2 PHASE 1 (NEGOTIATION) AND PHASE 2 (RATIFICATION) 
Putnam theorises about the concept win-sets. This concept is crucial in order to understand the strategies by a 

negotiator on the basis of the relation between negotiation and ratification. The definition of the win-set for a 

given phase two constituency is “the set of all possible Level 1 agreements that would “win” – that is, gain 

the necessary majority among the constituents – when simply voted up or down” (ibid.:437). This implies 

that the larger the win-set of level one, the more likely it is that an agreement will in fact be reached. The 

larger the cost of no agreement for a negotiator will automatically expand his win-set, since an agreement 

simply has to be reached. Between two negotiating parties, agreement is only possible if the win-sets 

overlap, implying that the two parties accept the same criteria of an agreement. Putnam divides the process 

into a negotiation phase and a ratification phase, which serves as an explanatory tool. The ratification phase, 

which is defined as the “separate discussions within each group of constituents about whether to ratify the 

agreement” (ibid.:436) depends on the negotiation phase, which is the “bargaining between negotiators, 

leading to a tentative agreement” (ibid.). Therefore, the implementation of an agreement first of all depends 

on a negotiation process that does not end in a stalemate or reaches the point where one part withdraws. 

Secondly, ratification depends on the actual implementation of an agreement whether by vote, informal 

acceptance or actions by the constituents (ibid.:436; Saurugger 2014:64). The ratification process is thus 

described as “the “crucial theoretical link” between domestic and international politics – although in 

reality, as Putnam makes clear, the international and domestic “phases” are intertwined and simultaneous, 

as expectations and unfolding developments in one arena affect negotiations in the other arena” (Evans et al. 

1993:23). At times, a difference of opinion between the negotiators in phase one and the constituents in 

phase two increases the possibilities of failure of an agreement (ibid.; Putnam 1988:448f). 

The claim of a small domestic win-set can be a bargaining advantage, since the negotiator is able to 

push his opponents by arguing that an agreement must be implementable and thereby acceptable to the 

constituents back home, otherwise it will fall short. How the opponent decides to act is affected by his degree 

of information about the said negotiator and his domestic situation (ibid.:440+452f). The popularity (also 

referred to as coalition size among the domestic groups) of a negotiator can also affect his bargaining options 

(Saurugger 2014:64). Putnam states that “each Level 1 negotiator has a strong interest in the popularity of 

his opposite number, since Party A’s popularity increases the size of his win-set, and thus increases both the 

odds of success and the relative bargaining leverage of Party B” (Putnam 1988:451). Putnam emphasizes 

how the possibility of pressuring the chief negotiator also depends on the institutional framework in the 

home state (ibid.448). In our case, it is relevant to know under which criteria a bill proposal is passed 

through the parliament, how big a majority is needed and whether a proposal can be rejected before a vote.  
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5.2 SECURITIZATION 
In the following section we elaborate on the theory of securitization as a speech act. We rely on the work by 

the Copenhagen School and especially Ole Wæver, who is a professor of International Relations at the 

Department of Political Science at Copenhagen University (Academia 2016). Security as a concept 

originates from international relations theory and is developed within a state-centric perspective with 

sovereignty of the state as the main issue. Wæver develops securitization with a different starting point as the 

presentation shows (Wæver 1997:22+35+216).  

!

5.2.1 SECURITYNESS OF SECURITY – A SPEECH ACT 
Since World War II, security has transformed into a field of study within international relations theory 

(ibid.:216). During the 1980s, the security agenda was broadened because of a widespread feeling that the 

concept of security should be loosened from the state and its sovereignty (ibid.:41). During the “Cold War 

era, security was overwhelmingly a matter of the state’s sovereignty, its territorial integrity and its political 

autonomy” (Saleh 2010:229). However, in the wake of the fall of the Berlin Wall, military concerns were no 

longer the key issue of the nation states in Europe and the security agenda moved towards a more diverse 

focus on security of people. The expansion of the sectors was inspired by the work of Barry Buzan, who 

divided security issues into five sectors: military, political, economic, environmental and the societal sector. 

Even though the sectors varied, the referent object, meaning the object being threatened, remained the state 

(Buzan 1991:9+19; Wæver 1997:234+267). It is important to see the different sectors in interaction; they are 

not totally separated, which also means that the speech acts about a certain threat can contain elements from 

several sectors (ibid.:46; Buzan 1991:20). An example of this is the threat of asylum seekers being both 

perceived as an economic and a societal issue. 

Wæver is critical of the expansion of non-military aspects of security and argues that it could mean 

that “In the end everything is security – and thus nothing” (Wæver 1997:29). Therefore, Wæver wants to 

deconstruct the concept of security and instead of taking as the point of departure the sector or the referent 

object, he begins with the securityness of security. He perceives security as a practise where an issue is 

rhetorically dramatized and presented as of supreme priority; as an existential threat. An agent claims a need 

for and simultaneously a right to treat a threat with extraordinary means (ibid.:13+47f+213). Thereby, it 

becomes a self-referential practice because it is in the practice that the issue becomes a security issue. No 

issue is objectively speaking a threat in itself, since security is not prior to language 

(ibid.:48+212+347+377). To us, this implies that the speech act builds on a social construction of a 

phenomenon. A successful securitization is defined by the actions that follow, since the speech act is 

dependent on the actor’s capacity to employ extraordinary means to deal with a threat (ibid.:14). But “Of 

course the rhetoric of security will often be employed in cases where survival, whether of sovereignty or 

identity, is not actually threatened, but where it is possible to legitimate political action by making reference 
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to such a threat” (ibid.:266). This illustrates a clear social constructivist element in the theory, since the 

social phenomenon of a threat is constructed to fit certain actions. The threat does not have to be real, but 

only presented as such and therefore depends on whether the speech act is believable and uttered by a 

legitimate actor (ibid.:225+227). Another important element is the urgent procedure by which some of the 

security issues are handled. An actor presents a threat and demands an urgent procedure to respond to it. 

Thereby, security issues undercut the political order and “alter the premises for all other questions” 

(ibid.:219). The government can set ordinary law aside and introduce the urgent procedure and extraordinary 

measures can be taken into use.  

When we rely on the speech act approach, we take as a starting point the speech act itself and not the 

different sectors or referent objects and as our analysis shows, some times these concepts are not even 

referred to.  

 

5.2.2 DUALITY BETWEEN STATE SECURITY AND SOCIETAL SECURITY 
Wæver develops a duality between state security and societal security. State (political) security is perceived 

as taking place within the political/military sector with the state as the referent object and it is the 

sovereignty of the state that needs to survive. Political security is also the organizational stability of states, 

systems of governments and the performed ideologies. In the case of societal security, the referent object is 

the nation (its communities) and that which needs to survive is the identity of the nation. The actor is he or 

she who decides to perform a speech act in the name of a referent object, but the sector can change from time 

to time according to the issue being securitized (ibid.:234+265+356). According to Wæver, the state is an 

authorized actor on behalf of society (ibid.:354). This means that in our cases, it is the elected members of 

the Danish parliament, which on behalf of the Danish people get to declare what is perceived as a threat and 

“By naming a certain development a security problem, the ‘state’ claims a special right” (ibid.:353). This 

special right is the authority to act upon the threat and construct a response to it, but is more importantly the 

right to define the threat. Furthermore, Wæver notices that the security of a state depends on international 

dynamics and especially the regional ones (ibid.:216). In relation to our cases and the fact that Denmark is a 

member of the EU and Schengen cooperation, it feeds into the approach presented by Putnam, which 

emphasizes the entanglements of domestic and international policies.  

Issues of identity became high politics with the European integration process, which was also the case 

in Denmark (ibid.:20). Wæver argues that before the European Community, now EU, the society could call 

on the state to defend its identity from external threats, but now (1997) border control is increasingly 

becoming a measure, which is only allowed to be used by the supranational institutions (ibid.:236). 

However, our analysis shows that even though Denmark politically speaking has lost sovereignty to the EU 

institutions, border control is still a measure partly controlled by the member state.  
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5.3 EMERGENCY IDENTITIES AND PROBLEM-SOLVING  
In this section we present a theoretical perspective by Peter Nyers, who teaches critical security studies and 

refugee and migrant politics at McMaster University in Ontario. It is supplemented by Robert Cox, who 

theorizes about problem-solving. Nyers thinks that the concept of the refugee with its specific characteristics 

of temporality and emergency has affected the treatment of those persons perceived as refugees. He is 

critical of refugees being handled within a problem-solving perspective and on several points this theoretical 

perspective has clear ties to a social constructivist approach. When we combine it with the theory of 

securitization by Wæver, we work with two theories, which focus on the way in which concepts are socially 

constructed, but where the categorization entails very real consequences. 

 

5.3.1 CONSTRUCTION OF EMERGENCY 
Nyers theorizes about the state of emergency and focuses on how emergency crisis are constructed through 

rhetorical expressions to describe a certain phenomenon. Furthermore, he states that refugees are perceived 

within the framework of the nation state and consequently perceived as the negative opposite of the citizen. 

Refugees are both a humanitarian and political concern (Nyers 2006:1). It is our interpretation that the 

distinction between a humanitarian and political concern might materialize in the treatment of refugees. The 

perception changes from a humanitarian problem to a political one, when the refugees move closer to a 

country such as Denmark, which increasingly has to take into account its international responsibility. 

 The sovereignty of the nation state is usually perceived as an inclusive concept, since the citizens of a 

nation state are under its protection and can enjoy the safety of that particular state. On the other side, it also 

implies an exclusion of what and who is not categorized as belonging under the nation state’s realm (ibid.:2). 

Furthermore, Nyers quotes Carl Schmitt who describes sovereignty as “he [sic] who decides on the 

exception” (Schmitt 2005:5; Nyers 2006:2f), implying that the sovereign holds the power to decide between 

the normal and the exceptional, between friends and enemies and between people with rights and those 

without (ibid.:3). This distinction is clear in the 2016 case, where the circumstances are successfully deemed 

exceptional by the government and its supporters with a certain line of action to follow. Sovereignty does not 

necessarily equal the majority of a parliament, but in our case, the actions of the two are similar. The 

dichotomy between in and out also affects refugees, which might be “stigmatized, made into a danger, and 

thus constructed as a threat to the nation-state and its citizen-subject” (ibid.:3). What becomes clear is that 

concepts rarely exist as objective phenomena, which results in a specific way of dealing with those people 

categorized. In other words, speech acts and discourses play a crucial role in this area.  
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5.3.2 PROBLEM-SOLVING AS THE SOLUTION TO THE REFUGEE 
The emergency discourse recognizes the refugee problem as a technical problem that demands a rapid 

solution, which both carries possibilities and constraints. Nyers states that “Speaking about refugees as a 

technical problem in need of a solution has affected the way in which international efforts to resolve the 

refugee problem have been structured (ibid.). Nyers argues that the speech acts of politicians, media and 

academic policy journals determines how the general public perceives the emergency and furthermore 

influence the actions and measures taken into use to confront possible threats (ibid.:4). Both of our cases 

illustrate how the emergency label or lack thereof shapes the framework in which the posed problem can be 

solved and that this is done with the nation-state as the main actor.  

Today, people flee to Europe because of socioeconomic inequality, war and environmental disasters, 

which conjoined can escalate to rather large numbers of refugee and migrant flows migrating towards safer 

places. Nyers argues that the problem of refugees do not exist in the numbers, but in the categorizations and 

distinctions of people. Concepts such as crisis, danger, problem, emergency and border control are 

incorporated into the discourse of the refugee phenomenon (ibid.:4). As an example, Nyers states that “the 

crisis is revealed as a hotly contested social construction, involving a variety of competing political, cultural, 

and identity practices” (ibid.:8). He does not believe that the different concepts are always interpreted in the 

same way, but that they are socially constructed to fit a certain purpose, whether it is intentional or not. He 

further wishes to differentiate between immediate (emergency) action and critical thinking, which is inspired 

by Robert Cox’ distinction between problem-solving theory and critical theory. Nyers does not explicitly 

favour one or the other, but we interpret his analysis as an implicit critique of the problem-solving approach, 

because it dominates the area of refugees and leaves no room for alternative ways of dealing with them other 

than as a technical problem in need of a quick solution (ibid.:5ff). While problem-solving theory serves as a 

guide to help solve a specific problem, critical theory is more reflective on the process of theorizing and is a 

so-called perspective on perspectives. Problem-solving theory takes the world as it finds it and accepts the 

existing power relations and institutions as the framework for action. Cox perceives one of the strengths of 

the theory as its ability to limit the number of variables affecting a problem and to solve it within this very 

context. However, he is of the opinion that the theory rests on a false premise being that the order of things is 

fixed and unchangeable. Additionally, the theory can be said to serve specific interests and especially the 

existing order of things implying a conservative element. On the contrary, the purpose of critical theory is to 

question the social order of things and how a social relation or power structure came about. This provides 

one with the option of showing possible alternatives to the current social order or ways of dealing with a 

posed problem (Cox 1981:128ff). Critical theory is therefore more likely to flourish in times of uncertainty, 

when “people seek to understand the opportunities and risks of change (ibid.:130). In this way, Cox points to 

the historical perspective of a theory. 
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Cox finds that theories of international relations take as a starting point the nation state, which is also 

the case in Nyers’ presentation of the refugee problem (ibid.:126). This is a very crucial point in the debate 

about problem-solving and solutions since it expresses a power relation, where some are perceived to be 

equipped with the authority or power to solve the problem. Nyers draws on the work of Sandra Whitworth 

when he argues that the emergency state of a situation does not leave much time for self-reflection and 

“When questions are posed in strictly technical terms, not only are a whole series of political questions 

silenced, but a whole series of interested actors are excluded from the discussion. Technical questions are 

answered by technical experts” (Whitworth 1995:434). This can be unfortunate, since the contribution of 

other actors could be vital for the most effective way of dealing with an issue, but when the intention is to 

shut down other voices, such an approach is favourable, which we illustrate in the analysis. A similar point is 

attributed to the concept of discourse, which is understood as a coercive practice, where the objects and 

practices that organize the world are categorized, controlled and evaluated. In this way, discourses determine 

what is important and furthermore, which measures should be used to manage a problem. The classification 

process is thus very important for the discourse of emergency. To speak about emergencies is also to express 

an opinion about the difference between the normal and the emergency. To distinguish between the two is 

not neutral or innocent, as Zygmunt Bauman noted, and only the one in power can truly influence others’ 

way of thinking with his own interpretation (Bauman 1991:14).  

Nyers’ theory and reflections on the discourse of the refugee and the consequences of it being dealt 

with within a problem-solving approach illustrate how an issue can be socially constructed to serve a specific 

purpose. In this case, the quick and technical solutions to the refugee crisis are only possible because of the 

way it has been rhetorically dealt with.  

 

 

6.0 THE SCHENGEN COOPERATION  
During the following pages, we explain the most relevant parts of the Schengen cooperation, the role of the 

Commission and especially the SBC’s articles relating to the temporary reintroduction of border control. The 

presentation is followed by the analysis, where this information holds a crucial point.  

 

6.1 THE SCHENGEN AGREEMENT AND CONVENTION 
The Schengen Agreement was accomplished in 1985 between France, Germany, Belgium, Luxembourg and 

the Netherlands. The purpose was to abolish internal border control between the states to create a more 

flexible and mobile area inside the European borders. The starting point was to abolish the personal checks 

combined with common rules for passage within the Schengen area, where mutual rules and criteria for 

asylum and visa for shorter stays were established (EU-Oplysningen 2016). The free movement of people 
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had long been discussed between the EU member states, but disagreement about the content created a 

stalemate. The discussion especially evolved around whether the rules should “apply to European Union 

(EU) citizens only, which would involve keeping internal border checks in order to distinguish between 

citizens of the EU and non-EU nationals. Others argued in favour of free movement for everyone, which 

would mean an end to internal border checks altogether (EUR-LEX 2009, August 3). Because of the 

indifferences, the five member states proceeded for themselves and in 1990 the SC was signed, which 

ratified the content of the agreement. The convention was implemented in 1995, where several other EU 

member states had joined the cooperation. Two years later in 1997, the convention was incorporated into the 

legal framework of the EU with the Amsterdam Treaty, which entailed several institutional changes. All 

legal documents relating to the Schengen cooperation was hereafter referred to as the Schengen Acquis. The 

number of Schengen countries has since then grown to 26 member states where all except for Norway, 

Switzerland, Iceland and Lichtenstein are EU member states (Cornelisse 2014:4; EU-Oplysningen 2016; 

EUR-LEX 2009, August 3). The Schengen cooperation is not only about open borders, since it is 

accompanied by compensatory measures to ensure that the open borders are not exploited by criminals or 

people without a legal purpose in the area. Improved cooperation and coordination between the national 

police departments in the member states should prevent organized crime. In this regard, the Schengen 

Information System (SIS) was initiated, which is a multinational database containing information on the 

movement of persons and goods. A related database is the EURODAC, which every member of the Dublin 

Regulation is automatically a participant of. It is administrated by the Commission and designed to identify 

if a foreigner or an asylum applicant stays illegally within the Schengen area (ibid.; Bache et al. 2015:467).  

 

6.1.1 SCHENGEN BORDERS CODE   
The SBC is the key legal document in relation to our research question. Both cases evolve around specific 

articles of the SBC and a short presentation of their content is necessary in order to fully understand the 

background of the parliamentary discussions and the arguments provided to the Commission regarding the 

use of border control in 2011 and 2016.  

The SBC was implemented in 2006 and have been amended several times due the changing political 

and societal context. In 2013 an important regulation was amended to the SBC, which replaced article 23-27 

with both smaller and bigger changes (EUR-LEX 2014, March 14; Schengen Borders Code 2013:4). On the 

9th of March 2016, another amendment was implemented, but since the majority of our empirical sources 

refer to the 2013 Regulation, this is our main point of reference in this presentation (Schengen Borders Code 

(codified) 2016:1). The intention with the SBC is to improve the management of the external border control 

and the rules about the temporary reintroduction of border control. The free movement of persons across the 

internal borders is considered to be one of the key achievements of the EU. Therefore, it is crucial to have a 

common response should the area be threatened in relation to its public policy or internal security. This is 
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done by allowing border control for certain periods of time, but only as a last resort (EUR-LEX 2014, March 

14; Schengen Borders Code 2013:1). The Commission does have the authority to impose measures deemed 

necessary for the well-functioning of the Schengen system, which is elaborated shortly (Schengen Borders 

Code 2006:2).  

 

ARTICLE 21 

Article 21 refers to the difference between border control and the exercise of national police powers. It states 

that the police measures must not be equivalent to border checks, when this is not the exact purpose. The 

police are able to exercise spot-checks, but not checks with a systematic character (Schengen Borders Code 

2006, article 21:11). 

 

ARTICLE 22 

Article 22 concerns the removal of obstacles to fluid traffic at the crossing of internal borders. It states that 

“Member states shall remove all obstacles to fluid traffic flow at road crossing-points at internal borders, in 

particular any speed limits not exclusively based on road-safety considerations” (ibid., article 22:12). 

However, in case of temporary border control, the member states must provide the necessary facilities for 

checks (ibid.).  

 

ARTICLE 23 

Article 23 is about the general framework for the temporary reintroduction of border control at the internal 

borders within the Schengen area. The article states that only a threat to public policy or internal security can 

legitimize this measure. This happens for a period of 30 days for foreseeable events and can be prolonged for 

periods of 30 days. Only in the 2013 Regulation is it added that the total period of temporary reintroduction 

of border control must not exceed six months. It is emphasized that the border control is only to be used as a 

last resort and shall not exceed what is strictly necessary to deal with a threat. This must be assessed each 

time a prolongation is considered and further implies a thoughrough assessment of both the proportionality 

and necessity of the measure (Schengen Borders Code 2013, article 23:4f). In general, the 2013 Regulation 

contains more details in this regard and also requires the member state to assess “the likely impact of such a 

measure on free movement of persons within the area without internal border control” (ibid.:5). 

 

ARTICLE 24 

Article 24 relates to the procedure for temporary reintroduction of border control and which kind of 

information the member state is required to provide to the other member states and the Commission. With 

the 2013 Regulation, it was noted that for foreseeable events the information had to be provided within four 

weeks of the reintroduction and as soon as possible or no later than at the reintroduction for sudden events. 
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The information must entail the reasons for the proposed reintroduction and possible data of the events that 

make out the threat to public policy or internal security. Practical information regarding the scope, duration, 

measures taken by other member states and the names of the authorised crossing-points must also be 

provided and can be classified if necessary. As a monitoring body, the Commission is allowed to ask for 

additional information and should it consider that a consultation is necessary to discuss certain aspects, it 

must do so at least ten days prior to the reintroduction (ibid., article 24:5f).  

 

ARTICLE 25 

Article 25 relates to unforeseeable events that demand immediate action. It is stated that the member state 

must provide the same information as explained in article 24 (Schengen Borders Code 2006, article 25:12). 

The 2013 Regulation states that should a member state use this article, it is only allowed for a period of 10 

days. It shall accordingly provide information and might be subject to further questions as already stated. 

The member state may prolong the border control for periods of 20 days until a maximum prolongation of 

two months and must each time assess the necessity of the measures according to the occurring threat. The 

Commission is furthermore obliged to inform the European Parliament about use of this article (Schengen 

Borders Code 2013, article 25:5f).  

 

ARTICLE 26 

Article 26 has also changed between 2006 and 2013. The 2006 version states that prolongation may only 

happen according to article 23 and its rules on information provided to the other member states and the 

Commission (Schengen Borders Code 2006, article 26:12). However, article 26 of the 2013 version specifies 

that the temporary border control can be prolonged for six months at a time amounting to a maximum of two 

years. This is allowed in exceptional circumstances, where the overall functioning of the Schengen area and 

cooperation is put at risk, because of an insufficient border control at the external borders (ibid., article 

19:10; Schengen Borders Code 2013, article 26:6). Should the measures to protect the area without internal 

borders not work, the European Council can decide to recommend a reintroduction of border control at 

specific border crossings, which must be based on a proposal from the Commission. If a member state 

decides to reintroduce border control under this article, it must inform the other member states as well as the 

Commission and the European Parliament. As is the case with reintroduction under article 23, a proper 

assessment of the impact of free movement, the proportionality of the measures and the likeliness of the 

measure to ensure the removal of the threat to public policy or internal security must be conducted (ibid.:6f).  

 

6.1.2 THE ROLE OF THE EUROPEAN COMMISSION 
The Commission is the formal initiator of the EU budget and of the legislative drafts and it also functions as 

a mediator in the legislative process, for instance to help find common ground between the governments of 
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the member states’ or between the Council of Ministers and the European Council. Furthermore, the 

Commission is also called the guardian of the treaties, which means that it is the job of the Commission to 

ensure that the member states correctly ratifies and enforces the EU legislation (Bache et al. 2015:231). This 

is important for the Commission’s credibility and role as a European institution, since member states whom 

are undermining the EU legislation risk being brought before the European Court of Justice (ibid.:238f). As 

mentioned in some of the articles in the SBC, the Commission is ensured with the task of monitoring that the 

member states comply with the Schengen rules. Therefore, the member states have to report to the 

Commission, if they decide to temporarily reintroduce border control. As a monitoring body, the 

Commission is of course also obliged to report possible violation of the rules, even though a member state 

does not invoke the articles of the SBC, which is the situation in the 2011 case. However, “Both the 

Schengen Convention and the SBC are, (…), unclear on the consequences if a Member State fails to comply 

with any of these conditions” (van der Woude & van Berlo 2015:68). As previously mentioned, the 

European Court of Justice is one tool to ensure the member states’ compliance with the rules, but for the 

Commission to file a law suit, it needs clear evidence of breach with the SBC. Another concern is that the 

threat to public policy or internal security proscribed by the Commission, which justify temporary 

reintroduction of border control is rather broad limiting to vague. This entails that it can be difficult to know 

when information is comprehensive enough and valid to make up such a threat. van der Woude and van 

Berlo are worried that it can result in member states misusing the system to control, regulate and prevent 

migrants from crossing their borders (ibid.:70). This point is of crucial importance in our analysis of the 

communication between Denmark and the Commission during the 2016 case.  

 

6.2 THE DANISH ACCESSION TO THE SCHENGEN 

CONVENTION 
In the following section we provide the reader with a short introduction to some of the concerns and 

incentives that were expressed during three parliamentary discussions regarding the Danish membership to 

the SC in 1997. Our analysis of the two cases shows that some of the same arguments are repeated in 2011 

and 2016. 

The topic of the Schengen cooperation and integration within the EU clearly divided the political 

parties, but a rather large majority chose to ratify the SC on the 30th of May 1997, about a month and a half 

after their presentations1 (Third reading of the legislative proposal to act. no. 221 and act. no. 222 of 10 April 

1997:8288). For some, this was just the final step in a process of fulfilling the requirements agreed to in the 

1986 referendum of the Single European Act, which would ensure free movement of persons (Comments to 

                                                        
1 The vote ended favouring a yes with 91 votes against 22 in regards to the legislative proposal about the SC and 89 against 22 in 
regards to the following changes to the Aliens Act (Third reading of the legislative proposal to act. no. 221 and act. no. 222 of 10 
April 1997:8287f) 
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the legislative proposal to act. no. 221 of 10 April 1997:4697; First reading of the legislative proposal to act. 

no. 221 and act. no. 222 of 10 April 1997:5813+5815f+5826+5833). Others were more concerned and 

emphasized the possible downfalls and fears in relation to loss of sovereignty to the EU, increasing levels of 

illegal immigrants and cross border crime to mention a few examples. A journalist from the Danish 

newspaper Information was of the opinion that the legislative process was rushed and that the parliament, 

especially the parties voting in favour, was not taking into account experiences from other Schengen member 

states. A week from the proposals to the first parliamentary discussion of them provided third parties with a 

very limited time frame to consider the content and offer their criticism or approval. The journalist claimed 

that this was not normally the procedure (Reiermann 1997, May 17).  

 

6.2.1 PRESENTATION OF THE PROPOSALS  
On the 10th of April 1997, Minister of Justice, Frank Jensen (SD) presented the legislative proposal for the 

accession to and ratification of the SC by explaining its two main objectives. The first was the free 

movement of persons across internal borders and secondly, the strengthened cooperation against cross border 

crime and illegal immigration (Written presentation of the legislative proposal to act no. 221 of 10 April 

1997:4755). It is argued that the two objectives and the “EU law and policy in this area have been formed by 

the tension between the abolishment of internal border control and Member States’ wish to retain significant 

powers over immigration by third-country nationals in their territories (…)” (Cornelisse 2014:2). The two 

objectives could be perceived as opposites that are actually working against each other, which was both 

acknowledged and questioned by some of the Danish politicians (First reading of the legislative proposal to 

act. no. 221 and act. no. 222 of 10 April 1997:5818+5822). This was also the reason why the strengthened 

police cooperation was perceived as a compensatory measure, since it was feared that the open borders 

would increase the cross border crime. 

 At the same time, the Minister of Internal Affairs, Birte Weiss (SD) held a quite similar speech. She 

highlighted the fact that the SC ensured that checks on persons would only happen under very rare 

circumstances and that the external borders of the Schengen area would be strengthened. Furthermore she 

said that “Because the Schengen secretariat has informed that the rules of the convention about carrier 

liability implies an implicit ban of carrier liability at the internal borders, the legislative proposal contains 

two provisions, which accordingly means that the Aliens Act’s rules about carrier liability are not applicable 

at the border to a Schengen country [Authors’ translation]” (Written presentation of the legislative proposal 

to act no. 222 of 10 April 1997:4804). Carrier liability was introduced in 1986 and incorporated into the 

Danish Aliens Act because “a very big number of asylum seekers entered via the Copenhagen Airport either 

without possessing a necessary visa or with false Danish visa stamps in their passports” (Comments to the 

legislative proposal to act. no. 74 of 4 December 2015:1). It was then decided that airlines and other 

transport companies could be punished for transporting people without the necessary identification into 
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Denmark making it one of the strictest member states, but this was to be removed with the SC (ibid.; 

Legislative proposal to act no. 222 of 10 April 1997:812; Comments to the legislative proposal to act. no. 74 

of 4 December 2015:2; Cruz 1994:7). We return to the issue of carrier liability in the 2016 case, where it was 

reintroduced.  

The institutional framework of the Schengen cooperation and whether it would be incorporated into 

the EU was discussed due to an upcoming intergovernmental conference about the issue. Especially in a 

Danish setting, this was an important issue. Due to a very close vote leaning towards a no to the Maastricht 

Treaty in 1992 (50,7% to 49,3%), seven of the Danish political parties2 agreed to four opt-outs, which was 

part of the National Compromise. The vote turned out so, even though a big majority in the parliament 

wanted to vote yes, 130 against 25. This situation perfectly illustrates how the state elites (politicians) can be 

blocked by their society, when further integration in the EU is not preferable to the people, a point also 

emphasized by the DPP (Svensson 1994:70f; Wæver 1997:20; Third reading of the legislative proposal to 

act. no. 221 and act. no. 222 of 10 April 1997:8384). Putnam comments on the possible misrepresentation 

between a national leadership and the public (Putnam 1988:458). One of the opt-outs is in the police and 

justice area, which proscribes that Denmark cannot participate in a supranational cooperation about these 

exact issues. At a second referendum in 1993, the Danish people agreed to the conditions in the National 

Compromise and the Edinburgh Agreement was settled (The Danish Ministry of Foreign Affairs 2016; 

Ertebølle 2012, October 18). At the up-coming intergovernmental conference in 1997, the member states 

were to discuss a draft about whether the Schengen cooperation and its legal basis should be implemented 

into the Treaty of the EU. At an intergovernmental conference the year before, discussions had also evolved 

around the same matter and two scenarios were outlined; a minimum and a maximum. The minimum option 

envisioned the coexistence of the Schengen system outside the EU, while the maximum option dealt with the 

Schengen cooperation merging into the EU. In fact, the majority of the national delegates opposed the 

maximum option (Zaiotti 2011:148). Denmark was one of the main opponents. In a second attempt, after the 

Danish parliamentary discussions, the Dutch presidency succeeded and the member states agreed to the 

overall principles and left the details for after the signing of the Amsterdam Treaty. Because of the Danish 

opt-out, it was decided that in the situation of changes regarding the legal framework of the Schengen 

cooperation, Denmark would get six months to decide whether to implement the new decisions into national 

law (ibid.:149f+152; Schengen Borders Code 2013:3). This was emphasized in annex three to the Edinburgh 

Agreement and Protocol 22 to the TFEU about Danish rules of transfer of sovereignty (European Parliament 

1992, December 11-12:62; Protocol (22) to the Treaty on the Functioning of the European Union 2012, 

article 4).  

Some of the Danish politicians wanted to postpone the final decisions about the ratification of the SC, 

since the very fundamentals of the proposal could change considerably after the intergovernmental 

                                                        
2 The SD, the SPP, the SLP, the LP, the CPP, the PP, the CD and the TCD.  
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conference, but this was not perceived as a valid argument and was rejected by the majority. Representatives 

of the RGA, DPP and PP were concerned about the survival of the four opt-outs in a possible supranational 

cooperation (Third reading of the legislative proposal to act. no. 221 and act. no. 222 of 10 April 1997:8283f; 

First reading of the legislative proposal to act. no. 221 and act. no. 222 of 10 April 1997:5814f+5823+5825). 

We perceive their criticism as an attempt to securitize the Schengen system in itself, because it threats the 

Danish state and its sovereignty. However, we consider the attempt as failed, since the parties were not able 

to act on the speech act, which Wæver mentions as a possible result if the actor(s) do not have the necessary 

means to fulfil the purpose of the speech act (Wæver 1997:228). A representative of the PP stated that “step 

by step the majority of the parliament makes sure to remove the opt-outs. Because the case is that the Liberal 

Party, the Conservative People’s Party and the parties in government did not want these four opt-outs 

introduced, and that the only reason why the opt-outs were introduced is that the Danish people honestly and 

sincerely said no thanks to join the Union, and that the people hereafter were lured to vote yes to the Union 

[Authors’ translation]” (First reading of the legislative proposal to act. no. 221 and act. no. 222 of 10 April 

1997:5823). The representation of the public and its wishes was thereby questioned, which Wæver and 

Putnam also emphasize as a possible strategy for the politicians/negotiators (Wæver 1997:20; Putnam 

1988:458). The uncertainty expressed by the opponents was rejected on the basis that the government was 

legally bound to protect all of the opt-outs in accordance with the Edinburgh Agreement (Second reading of 

the legislative proposal to act. no. 221 and act. no. 222 of 10 April 1997:7596). A representative from the LP 

more openly expressed his discontent with the constraints resulting from the opt-outs (ibid.:7585). Despite a 

following ratification of the SC, the four opt-outs remain to this day anno 1st of June 2016.  

 In relation to cross border crime, the LP, the SD, the SLP and the CPP highly favoured Denmark’s 

accession to the SC and primarily argued that it would benefit the law-abiding citizens and also third country 

nationals, who were able obtain a valid visa to area (First reading of the legislative proposal to act. no. 221 

and act. no. 222 of 10 April 1997:5816+5826). However, it was also noted that the consequences of the open 

borders could not be completely predicted, but at the same time the improved police cooperation was the 

only way to fight the international networks of criminals (ibid.:5813). The CPP argued that if Denmark did 

not enter the Schengen cooperation, it risked being perceived as an external border region, which could have 

negative consequences such as decreasing businesses (ibid.:5818f). As an example of the critique of the open 

borders, the PP strongly disagreed that the 15 seconds check of passports could make up a nuisance to the 

personal freedom. Furthermore, a representative was of the impression that the improved police cooperation 

could be done without the abolition of border control and in that way he tried to divide the two main 

objectives with the SC. On this point the PP enjoyed support from the DPP (ibid.:5817+5823f+5831+5838).  

Even though the SD argued that the membership to the SC would increase the focus on illegal 

immigration, the PP was still convinced that the borderless Europe would entail an increase in both illegal 

immigration and refugees in Denmark. The increasing number of asylum seekers would be an economic 
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burden on the Danish welfare system (Written presentation of the legislative proposal to act. no. 221 of 10 

April 1997:4755; First reading of the legislative proposal to act. no. 221 and act. no. 222 of 10 April 

1997:5824). A study from 1994 on the effect of carrier liability as a measure of border control concludes that 

the implementation has not led to a decrease in the number of asylum seekers, in fact the contrary. Together 

with visa obligations, the measure forces people to enter the European member states illegally (Cruz 

1994:4f). The author, Antonio Cruz, argues that “The more difficult it has become to enter Europe, the 

higher is the price paid to traffickers, and the more lucrative and attractive the “business” has become” 

(ibid.:5). Statements such as these put into question the effect and intention of border control. The RGA 

expressed a grave concern that the SC would create a Fort Europe, where the external border of the 

Schengen area would make it impossible for asylum seekers to enter (First reading of the legislative proposal 

to act. no. 221 and act. no. 222 of 10 April 1997:5824). A representative of the party explained that “In 

reality it becomes physically impossible for a refugee to reach Denmark. EU’s external borders are 

impenetrable and thereby the question about whether or not one has a right to be a refugee becomes 

irrelevant, because no one will have a chance of seeking asylum here in Denmark [Authors’ translation]” 

(ibid.). Due to Denmark’s geographical placement, some also argued that this would entail a de facto loss of 

sovereignty, since Denmark could no longer decide for itself whom to grant asylum (Second reading of the 

legislative proposal to act. no. 221 and act. no. 222 of 10 April 1997:7602).  

We hereby end of introduction to the Danish accession to the SC. In the next chapter we begin our 

analysis of our two cases, which build on the negotiations of the conditions of the membership in the 

Schengen cooperation.  
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7.0 ANALYSIS 
We rely on a inductive approach and therefore, the analysis is structured by the work questions, which will 

be repeated and emphasized in each section. Furthermore, an important element of our analysis is the way 

we use our theoretical framework. What became clear when we analysed the empirical data was in particular 

the differences between the two cases. This implies that our theoretical framework is used differently 

according to each case, because it helps us explain different elements of each case. The comparative 

elements are more explicitly emphasized in the 2016 case, since it would create confusion to make the 

comparisons when the second case had not yet been explained in detail.  

 

7.1 2011: PERMANENT CUSTOMS CONTROL (STRENGHENED 

BORDER CONTROL) 
In the following section we elaborate on the 2011 case about enhanced customs and border control by the 

Danish borders. This case illustrates a rather divided response from the government and its signatory parties 

upon critique on both a national and international level, which increases the likeliness of failure to 

successfully implement the agreement already concluded. While the Danish government tried to ensure the 

parliamentary opposition of the legality of the agreement, the DPP rather saw the agreement implemented as 

quickly as possible. On the international level, the division was even more obvious, when primarily the 

government and not the other signatories, was held responsible for the lack of information and proof that the 

agreement did not breach the SBC and Denmark’s international obligations in general. The Commission 

wrote and met with Danish representatives several times during the spring and summer months, before the 

withdrawal of the agreement upon the change of government in the fall of 2011. We argue that the 

Commission held the strongest negotiation position, partly because of its relatively smaller win-set, but that 

it was still not able to prevent the government from implementing parts of the agreement before its final 

removal. The analysis of the arguments used by the signatory parties shows that they do not make use of 

strong securitization of the issue of cross border crime, not even after the critique from the Commission. 

According to the theory of securitization as a speech act, the arguments emphasizing the security angle of 

cross border crime in Denmark could set aside the normal procedures to handle such an issue and 

furthermore entitle the actor to singlehanded define the threat and strategy used to solve it. We do not aim to 

provide guesses to what might have happened should a successful speech act of this kind have taken place, 

but emphasize those arguments that could have been elaborated and possibly resulted in a different response 

from the outside world. The analysis of this case thereby answers the first work question:  

 

1. Why did the 2011 national agreement about permanent customs control (strengthened border 

control) turn into an international debate about the Danish compliance with the Schengen rules?  
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We incorporate the theoretical framework continuously throughout this section in order to explain how the 

agreement and negotiations were constructed and which consequences they entailed on both the national and 

international level. Our analysis of the 2011 case is based on several sections covering the introduction of the 

customs and border control agreement, a section about the international negotiations between the Danish 

government and the Commission and finally an analysis of the parliamentary discussions about the possible 

removal of the agreement. In this way we try to separate the negotiations at the national and international 

level. We begin with the international level, since the Commission quickly responded to the agreement and 

influence the national discussions, which highlights the point made by Putnam that the two levels are 

intertwined.  

 

7.1.1 HOW THE AGREEMENT CAME ABOUT  
One way of presenting the agreement is with an explanation that it was introduced because the Ministry of 

Taxation wanted to increase the customs control by the Danish borders to fight social fraud and smuggling 

networks. On May 11th 2011 the Danish government, in alliance with the DPP and the CD, introduced the 

agreement as permanent customs control (strengthened border control) (The government et al. 2011, May 

11:1). Both the SD and the SPP originally expressed consent with the agreement and a wish to strengthen the 

customs control. The tax spokesperson from the SPP stated that “The main problem has been that the 

government and the Danish People’s Party through the last five years have cut tremendously on our tax 

authorities and hereunder customs. They are about to solve a self-created problem” (Simonsen 2011, May 

11). On the other hand, the SLP expressed concerns about the agreement and that if it should be 

implemented, they would actively try to put together a majority to abolish it (ibid.). As we know now, the 

opposition uttered a strong critique of the agreement after its implementation, which seems contradictory and 

is interpreted as a result of the Commission’s critique. This point will be elaborated in the section about the 

national discussions. 

The agreement was incorporated into the finance bill of year 2011 and therefore no legislative 

proposal, parliamentary readings or public hearings relating to the agreement exist prior to the publication. 

The agreement was not officially a part of the 2020 financial plan (Hjortdal & Vangkilde 2011, May 11). 

The main argument for the introduction of the permanent customs control was that the cross border crime in 

Denmark had increased heavily the past few years and for some, the time had come to discuss the dark side 

of the open borders (The government et al. 2011, May 11:1; van der Woude & van Berlo 2015:66) The 

agreement stated that gangs from Eastern Europe were to blame for the smuggling of weapons, drugs, 

valuables, money and that they avoided paying taxes (The government et al. 2011, May 11:1). We argue that 

this specific line of argumentation was neglected as a result of the heavy critique and focus on technical 

questions and details. It officially served as the basis of the agreement and could have been used as a 

political tool to underline the urgency to deal with the threat of the Eastern European gangs. However, this 



 

 30 

argument might fail when the increase in cross border crime was proved constructed by civil servants to fit a 

desired social reality3 (Broberg 2012, April 11. When we compare this case with the one from 2016, the lack 

of securitization and emergency labels make up for a big difference that could possibly have served the 

government and its signatory parties as a helpful tool to explain the necessity of the agreement. As we know 

from the presentation of Wæver’s theory, securitization as a speech act can be used to shut down unwanted 

developments in an area and legitimize extraordinary procedures and measures outside the normal practice 

(Wæver 1997:15+48). 

According to the settling parties, the increasing level of cross border crime had to be stopped and 

supplementary argued that the most effective way was to enforce permanent and visible customs control by 

the Danish borders. This implied large investments in buildings, equipment and increasing numbers of staff 

to perform the control of vehicles (The government et al. 2011, May 11:1). The increasing level of cross 

border crime was originally only mentioned as a Danish problem in the agreement text, but in the letter to the 

Commission dated 28th of June, it was referred to as a European development (The Ministry of Integration 

Affairs et al. 2011, June 28:2). Despite this point of reference, the government and its supporting parties 

were determent to solve the problem of cross border crime in Denmark within a primarily national setting 

instead of focusing on cross border cooperation as the solution to the problem. The agreement was portrayed 

as the latest step in a general development of initiatives against cross border crime and largely consisted of 

an expansion of the measures already in place, which emphasize how the solutions were found among the 

existing framework in the political area (ibid.:3f; Nyers 2006:1f). This happened even though the Danish 

National Police and EUROPOL claimed that international solutions to the cross border crime were more 

effective (First reading of the motion for resolution no. 144 of 14 June 2011:454). With the use of the 

problem-solving theory, we interpret that the construction of the posed problem led to one specific solution 

to it. An important element was that only a limited set of actors influenced the agreement and that other 

actors (we focus on other political parties and ministries) were excluded from its making (Whitworth 

1995:434). An example is the Ministry of Foreign Affairs, which later became involved in explaining the 

intentions of the agreement to the international community (Munkøe 2012:21f). The solution to the problem 

was found within a nation-state realm, but this is problematic since the problem in itself balances between 

states.  

  The big advocator for the strengthening of the control was the DPP, which had been pushing for 

increased control by the national borders since the implementation of the open borders in 1997 with the 

accession to the SC (The Danish People’s Party 2016). As mentioned in the previous chapter, according to 

the DPP, only by fighting against the European cooperation and abolition of the internal borders could 

national sovereignty be preserved. This is also a reoccurring topic in the 2016 case, where the party is 

concerned with the increasing number of asylum seekers and immigrants that cross the Danish borders. 

                                                        
3!This point is elaborated in a the section Compliance with the Schengen rules on page 40 
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Another important case for the DPP in 2011 was the early retirement and state pension. Former chairman of 

the party, Pia Kjærsgaard, stated in January 2011 that “Changes in pension reforms are not the Danish 

People’s Party cup of tea. We have an agreement from 2006. That agreement we intend to comply with, 

neither more nor less [Authors’ translation] (Kildevang 2011, May 13). When document 128 was added to 

the finance bill, the DPP had to neglect their otherwise firm attitude in relation to their policies on early 

retirement and state pension, which was consequently strongly reduced. This was a necessary political trade 

off to conclude the agreement on customs and border control, which the DPP would not proceed without 

(Ritzau 2011, May 11). The actions received a lot of critique from the opposition who believed that the DPP 

sold out of their integrity and obligations towards their voters and political values. As it turned out, the trade-

off actually was a benefit for the DPP, who increased its voter section within a couple of months from the 

publication of the agreement, despite an initial drop (First reading of the motion for resolution no. 144 of 14 

June 2011:76+166+182+186+218+222; Ritzau 2011, July 7). Putnam describes the negotiation strategies on 

the national level as the platform, where the domestic groups pursue their interests. To obtain these results, 

the groups put pressure on and negotiate with the government, as exemplified by how the DPP pressured the 

government to a settlement. This exemplifies the domestic negotiations, where politicians seek to create 

coalitions and cooperate with other groups to increase their influence (Putnam 1988:434). The individual 

agreements would not succeed without the other one being settled at the same time. 

  The following section starts with a description of the technical content of the agreement to increase the 

level of understanding when we later analyse the different critique and counter responses. As the description 

shows, the agreement was very technical and primarily concerned the implementation of the customs control, 

even though the headline also said strengthened border control. One may wonder what the difference 

between customs control and border control is, since both concepts were present in the title or whether it in 

fact held more symbolic meaning to the political parties of the agreement than political and practical. This is 

discussed throughout the rest of this section.  

 

7.1.2 THE TECHNICAL CONTENT OF THE AGREEMENT  
At the border between Denmark and Germany, the agreement contained the following seven points:  

 

1) New control buildings by the freeway (Frøslev) where the speed limit from the incoming traffic 

from Germany into Denmark would be slowed down. The traffic would be divided into six lanes 

each with a control post. In addition to this, a control area would be added together with a 

customs building, which made 24-hour surveillance possible.  

2) New control buildings by the main roads (by Padborg, Kruså and Sæd), where the speed limit on 

the incoming traffic from Germany would be slowed down. A control area would be added, 

which created a visible presence (of the customs officers).  
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3) New scanning equipment for the customs staff such as x-ray scanners and other equipment to 

scan persons and vehicles traveling from Germany to Denmark.  

4) New video surveillance system by the freeway (Frøslev), which on the basis of notifications 

from the police database made tracking of vehicles reported stolen possible.  

5) New mobile video surveillance equipment by the medium roads and smaller border crossing 

points between Denmark and Germany with the possibility of future action to curb illegal border 

traffic in strategically chosen places.     

6) Mobile control team to ensure a strengthened customs control by the smaller border crossing 

points and by the train traffic from Germany to Denmark.  

7) Enhanced police effort to support the increased customs control (The government et al. 2011, 

May 11:3). 

 

At the border between Denmark and Sweden, the agreement entailed the following three points:  

 

1) Strengthening of both the Danish customs control on Swedish territory and cooperation with the 

Swedish customs authorities.  

2) The Danish customs staff would get access to new IT equipment, which could scan people and 

vehicles for drugs, weapons and people.   

3) The police work in this area would be enhanced, so immediate assistance could be received, should 

the customs inspectors discover cross border crime. (ibid.:3f)  

 

The signatory parties argued that the enforcements would make it possible to discover smuggling of drugs, 

weapons and persons across the border. At the Danish seaways and airports, the strengthened customs 

control entailed the rebuilding of visible customs buildings by the harbours in Rødby, Gedser and Helsingør 

for the staff. Furthermore, the control of the outgoing traffic from the Danish airports would be enforced in 

cooperation with SKAT (the Danish tax authority), the police and foreign customs services. Ships in Danish 

waters would be targeted for a systematic customs control with assistance from the Danish navy (ibid.:3f).  

 At this point we wish to especially emphasize that the agreement intended to build new and permanent 

buildings by the border crossing points, that the speed limit would be reduced because of the security of the 

customs officers and that video surveillance would take a systematic character. Especially the first two 

elements received strong critique from both the Commission and the political opposition.  

 

7.1.3 THE COMMISSION IN HIGH ALERT 
The spring of 2011 was a troubled period for the Commission. In the wake of the Arab Spring, Tunisians 

fled across the Mediterranean Sea to Italy, who provided around 26.000 immigrants with residence permits, 



 

 33 

enabling them to continue their travels through Europe and into France. France threatened to reinstate border 

control at the border to Italy and wanted to make sure that the immigrants had enough money to provide for 

themselves (Guild et al. 2015:3; IBRU Centre for Borders Research 2011, April 9; van der Woude & van 

Berlo 2015:61). As is also referred to by some Danish politicians in the parliamentary discussions to follow, 

both France and Italy requested changes to the SBC to make it easier to temporarily reintroduce border 

control in case of influx of immigrants. This can be interpreted as a wish to introduce more 

intergovernmentalism into the Schengen cooperation (First reading of the motion for resolution no. 144 of 14 

June 2011:64+66+384+386; Guild et al. 2015:3). The fact that the Danish agreement and consequent critique 

should come shortly after this incident was not well-received by the Commission, as this also questioned the 

power relation between the member states and the Commission. One of the results of these events was a big 

change to the SBC amounting to a regulation replacing the primary articles relating to temporary border 

control. It was implemented in the late fall of 2013 (ibid.:3). The intention was “to prevent future abuse of 

internal border checks driven by growing concerns on immigration or even xenophobia” (van der Woude & 

van Berlo 2015:62). However, contrary to the wishes about incorporation of intergovernmentalism into the 

Schengen cooperation and rules, the result and actions were a response, which increased the monitoring 

mechanisms performed by the Commission. It would supervise the application of the Schengen Acquis more 

closely. Also, as explained in the presentation of some of the articles from the 2013 SBC, duration limits on 

the temporary reintroduction of border control were implemented. Another change was the need for more 

detailed reasons to invoke border control, since merely referring to an event would no longer suffice. Lastly, 

the Commission was provided with the opportunity to ask for further information or consultations should this 

be necessary in order for the member states to fully explain their intentions (ibid.:62+75). The feud between 

France and Italy and the responses from the Commission, also in the wake of the Danish case, illustrate the 

context in which the Danish agreement about customs and border control evolved. The Commission was 

already on alert and responded with urgency and firmness to avoid that the spark of criticism developed into 

a full-blown fire. This resulted in a rather small win-set, because the Commission had very specific demands 

to the political parties behind the agreement.   

 

INITIAL CONTACT 

During a period of two and a half month, the Commission and representatives of Denmark exchanged letters 

and communicated about the content of the agreement and whether it violated the legal basis of the Schengen 

cooperation. Shortly after the publication of the agreement, the president of the Commission, José Manuel 

Barosso, contacted the Danish Prime Minister, Lars Løkke Rasmussen (LP). Hereafter, he wrote a letter to 

the Prime Minister on the 13th of May 2011. In the letter, he thanked the Danish Prime Minister for their 

telephone conversation, where Lars Løkke Rasmussen (LP) had explained the circumstances leading to the 

Danish agreement. In his letter, José Manuel Barosso expressed a great concern about the content of the 
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agreement and said that he shortly after their conversation received an analysis from the Commission 

Services. It elaborated on concerns that Denmark might not live up to its obligations under European and 

international law, if it was to implement the agreement with intensive and permanent control. He was 

especially worried about Denmark’s obligation to the SC’s provisions and secondary legislation, which 

ensures the free movement of goods, persons, services and capital (Barosso 2011, May 13:1f). According to 

the convention, a systematic internal border control of either people or of goods is not allowed. However, it 

is legal to perform spot checks to enforce tax legislation and this should always be carried out in compliance 

with the principle of proportionality (Schengen Borders Code 2006, article 20+21:11f). The president 

reminded Lars Løkke Rasmussen (LP) of the fact that the burden of proof in such a case was on the given 

member state (Barosso 2011, May 13:1). He also stated that the Commission’s legal assessment showed how 

the agreement seemed to violate article 20 and 22 of the SBC. The implementation of the measures would 

stop the fluid flow of traffic across the border and this seemed to contradict the freedoms of goods, people 

and services. The president encouraged the Danish government to continue an open dialogue to ensure that 

the measures were in fact compatible with Danish obligations. He also urged that the government would 

refrain from any unilateral steps, before a plan on how to proceed was agreed upon (ibid.1f). He finished his 

letter by saying that “Whilst the European Commission is fully committed to ensuring that this dialogue 

results in a satisfactory outcome, I must recall that If necessary we will take all necessary steps to ensure the 

full respect of the relevant law” (ibid.:2). Such a quote signals a clear sign of dominance and an elaboration 

of the win-set, which the Commission was acting upon; namely that Denmark had to ensure compliance 

between its win-set and that of the Commission. Without naming concrete sanctions or punishments, José 

Manuel Barosso expressed a zero tolerance towards unilateral steps and a strong encouragement that 

Denmark changed its win-set, which would make it compatible with the international obligations mentioned. 

At the same time, the Commission hesitated to provide a final legal assessment of the Danish agreement and 

whether it in fact violated the different freedoms and articles. This would depend on the actual 

implementation of the agreement, which is a flaw in the Commission’s otherwise strong attitude towards 

Denmark and something the Danish government would be able to use in their negotiation strategy to pressure 

the Commission (European Commission 2011, July 13).  

Others were not in doubt that the agreement violated several of the fundamental EU freedoms. Two 

Danish law experts have analysed the written descriptions of the agreement and first of all point to the 

differing rules regarding control of goods and persons. They refer to article 26(2) of the TFEU, which 

ensures the free movement of goods, services, persons and capital. Therefore, there must not exist any 

barriers for the flow of trade between the member states. That the speeding limits are lowered contradict this 

article, even though the law experts state that the buildings are not per se a problem, since they were allowed 

to stay after the abolition of the border checks, when Denmark signed the SC. Furthermore, the agreement 

breaches article 34 of the TFEU, since delays will occur, when people are stopped and checked for illegal 
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goods (Jørgensen & Sørensen 2011, July 13; Treaty of the Functioning of the European Union 2012, article 

26(2)+34:59+61). Jørgensen and Sørensen state that this would entail a barrier to trade, since “Quantitative 

restrictions on imports and all measures having equivalent effect shall be prohibited between Member 

States” (Treaty of the Functioning of the European Union 2012, article 34:61). In an given case against 

Denmark, the European Court of Justice should consider whether other measures could have been used with 

the same results as anticipated and for example whether the customs control could be performed other places 

than at the border crossing (Jørgensen & Sørensen 2011, July 13). The initial contact between the 

Commission and the Danish government demonstrates an early stage of the negotiation phase where the 

parties have to clarify their win-sets and agendas and where the opposing parties can ask critical questions. 

At this point, the ratification phase had not yet happened and the Commission lacked information and 

concrete evidence of what exactly would be implemented. This meant that the Commission did not have 

legitimate reasons to interfere on a larger scale.  

 

REQUEST FOR FURTHER INFORMATION 

Denmark received a second letter from the Commission on the 18th of May 2011. From this point on, several 

different authorities communicated the letters and for example, this letter was written between Stefano 

Manservisi as a representative of the Commission and Jeppe Tranholm-Mikkelsen, who was a Danish 

representative in the EU. The Commission expressed an on-going concern that Denmark might violate the 

SBC and the TFEU if progressing with the planned customs and border control (Manservisi 2011, May 

18:1). Article 36 of the TFEU does allow restrictions on these freedoms “on grounds of public morality, 

public policy or public security; the protection of health and life of humans, animals or plants; the protection 

of national treasures possessing artistic, historic or archaeological value; or the protection of industrial and 

commercial property” (Treaty of the Functioning of the European Union 2012, article 36:61). None of these 

exceptions were referred to in the agreement and the Commission strongly encouraged that Denmark only 

did what was strictly necessary. Furthermore, the importance of compliance with article 22 of the SBC was 

emphasized, which related to fluid traffic flow across the internal borders, as also mentioned by Jørgensen 

and Sørensen. The announced set up of permanent video surveillance, systemic checks and the setup of 

border infrastructure seemed to be problematic, for example because police control must not equal border 

control according to article 21 of the SBC (Schengen Borders Code 2006, article 21:11). The letter ended 

with a list of 11 questions, whereby the Commission demanded additional information from the Danish 

government on the content and its intentions before the 24th of May, since the two parties would meet on the 

27th of May (Manservisi 2011, May 18:1-4). The criticism is exemplified by the following two questions 

from the Commission:   

 

1) What will be the legal basis for the announced customs control?  
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2) How will Denmark ensure that these controls will not lead to an obstacle to trade and to fluid traffic 

flow at road crossing-points concerned at internal borders infringing the free movements of goods 

and persons guaranteed under EU law? (ibid.:3).  

 

The questions indicate that the Commission did not think that Denmark had even anticipated complications 

with the content, since the agreement had not mentioned possible negative consequences for the free 

movement of goods and persons. The second question also refers to article 22 of the SBC, which is a vital 

element of the intention with the free movement of persons across the Schengen area. When taken out of the 

national setting from which the agreement arose, the first question seems very basic, but is still a very 

essential part of the argumentation and legality of the agreement. The two questions illustrate how the 

Commission defines their win-set by questioning parts of agreement that they disagree with and thereby the 

Commission initiates what they find problematic. This demonstrates that the two parties do not share similar 

win-sets and that they at this point do not share a common ground for successful negotiations. Somewhat 

surprising, a response to the letter was not send before the 28th of June and prior to this letter, several 

important incidents had taken place, some of which are elaborated in the subsequent section about the 

national negotiations of the agreement.  

On the 14th of June, a motion for resolution (B144) was made by the opposition to remove the 

agreement from the finance bill. Therefore, national debate about the agreement was intense at this moment 

(The Ministry of Integration Affairs et al. 2011, June 28). Prior to the motion for resolution, the Ministry of 

Justice published a press release in English on the 8th of June. It contained information about the agreement, 

but the wording was quite different, which somewhat indicated that it seemed like the Danish government 

had realised some of the discrepancies as mentioned by the Commission and tried to solve these problems 

(Jørgensen & Sørensen 2011, July 13). First of all, the headline left out any mentioning of border control, 

which indicates a distance towards border control that equals checking of passports. The press release 

emphasized that the agreement was not about passport control and that it was compliant with Denmark’s EU 

obligations. Furthermore, the press release stressed that the presence of the Danish police officers would not 

take a permanent character, as they would only assist upon request from the customs officers (The Ministry 

of Justice 2011, June 8). This illustrates how the Danish government was aware of a possible contradiction 

with article 21 of the SBC. Therefore, the government attempted to accommodate possible critique from the 

Commission by emphasizing that no checks of passports would be carried out. Moreover, the English 

version of the agreement claimed that “A meeting between the Commission and the Danish government has 

been held in order to clarify a number of points where misunderstandings might have occurred regarding the 

precise nature of the Danish efforts to enhance customs control. The Danish Government will provide the 

Commission with further information and expects the dialogue to continue.” (ibid.). This quote by the 
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government portrayed the criticism as mere misunderstandings, even though the criticism continued after this 

press release and representatives of the Commission rejected that this was the case (Pedersen 2011, June 10). 

An element, which the government did not distance itself from, was the permanent character of the 

buildings and the extra resources that would be added. Exactly this point was highly detested by a 

spokesperson of the president, who uttered that “A permanent and systemic customs control is not allowed” 

(ibid.). These differing points of view simply had to entail further negotiations, since the English version was 

otherwise meant to clarify the intensions, but clearly served no such purpose. It illustrates how the win-sets 

of the Commission and the Danish government, as the main negotiator for the signatory parties, varied too 

greatly to overlap. The government had not anticipated the critique from the Commission and therefore, the 

possible violations with international law illustrate how actions on one level can contradict actions at another 

level (Saurugger 2014:64). In this case, it actually went both ways, since different actors criticized the 

actions of the government on both the national and the international level. The negotiations did not mirror 

each other. The English version of the agreement was one way for the government to ensure the international 

community of their real intensions, since this obviously was not the case as of yet. The win-set of the 

government however also relied on the acceptance of the signatory parties to the agreement and therefore, 

the government could not only consider their own wishes. Should the specific content of the customs control 

and presence at the border diminish by only a small degree, the DPP would most likely withdraw their 

support to the agreement on the early retirement, since they had already abandoned their politics concerning 

this topic. The opposition expressed a great concern about the differing content of the Danish and English 

version of the agreement. Morten Bødskov (SD) claimed that the Danish agreement was constructed for the 

Danish parliament, and that the English version was made for the Commission. The English version lacked 

the description of the intention to fight human smugglers, which is mentioned in the Danish version 

(Braagaard 2011, June 11). It is our interpretation that to fight human smugglers the customs officers would 

have to check passport and other identification documents in order to determine their identity. This would 

contradict the purpose described in the English version, which only mentioned the check of goods and 

highlighted that it was not a passport control. This point is also supported by the analysis of Jørgensen and 

Sørensen (Jørgensen & Sørensen 2011, July 13). An attempt to defend the agreement was made when the 

government referred to other member states that had similar measures in relation to customs and border 

control. All of the member states however declined such an accusation (Politiken 2011, June 9). What the 

government hoped to be bargaining tool turned out to undermine their argumentation to legitimize the 

agreement.  

 

CLEARING OF MISUNDERSTANDINGS  

In the letter dated 28th of June, it was repeated that the agreement exclusively dealt with customs control. The 

government also emphasized how “Information on immigration is not elements of the analysis” (The 



 

 38 

Ministry of Integration Affairs et al. 2011, June 28:6). This was done to ensure that the customs control was 

not perceived as a way for the government to keep out potential asylum seekers and immigrants. It was also 

agreed that the Danish authorities would inform the Commission about any steps in the implementation of 

the agreement. Another important element was an amendment to the agreement, which emphasized that it 

would be implemented within the existing framework of the Schengen cooperation, instead of could be 

implemented within the Schengen cooperation (ibid.:1). However, no matter the wording of this particular 

sentence, some were still certain that Denmark would violate several international obligations (Battrup 

2011:1). The government stated that the cross border crime rate had been increasing the recent years and that 

“a new criminal landscape is emerging, increasingly characterized by highly mobile and flexible groups 

operating in multiple jurisdiction and criminal sectors. (…) engaging in acts of property crime in the EU, the 

scale and level of violence of which is significant” (The Ministry of Integration Affairs et al. 2011, June 

28:2). This illustrates the point mentioned earlier where we argued that the Danish government presented an 

international problem, but only tried to solve it within its own framework. Instead of turning to the 

international society for a response, the Danish government implemented a nationally based technical 

solution to fight a complex issue. While the Danish government argued that the checks would not be carried 

out on the basis of information on immigration, they still targeted Eastern European gangs as the problem 

and therefore, one can wonder why the checks would not include targeted spot checks of certain groups of 

people (The government et al. 2011, May 11:1). Based on the research by van der Woude and van Berlo the 

targeted spot checks risk linking criminal control and immigration control (van der Woude and van Berlo 

2015:62).  

In a reply dated the 19th of July, the Commission expressed similar concerns as in the previous ones. The 

concerns about the implementation of the agreement had not diminished, despite the written response to the 

second letter and meetings with the Danish authorities. Furthermore, the letter mentioned the Commission 

Services’ visit to Denmark on the 14th of July and that the visit did not provide an impression of Denmark 

being able to both implement the agreement and at the same time live up to its international obligations 

(Manservisi 2011, July 19:1). This illustrates how the Commission thought Denmark would fail on either the 

national or international level. Should they decide to implement the agreement according to its current state, 

it was expected to violate several international obligations that would demand the Commission to take 

action. As expressed in the first letter, the Commission would use every measure to make sure that Denmark 

complied with the relevant laws (Barosso 2011, May 13:1). The visit from the Commission Services 

revealed several gaps in the implementation of the agreement and the Commission therefore asked for a 

clearer picture of how the vehicles would be stopped and what the spot checks entailed. The Commission 

was most concerned that the control would interfere with the free flow of goods and persons within the EU 

as it is described in SBC article 22 (ibid.:2; Schengen Borders Code 2006, article 22:12). The letter 

concluded with 14 questions, where the Danish government was once again asked to elaborate on the 
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practical implementation of the agreement. This clearly shows that the previous critique was not only built 

on misunderstandings, but that the Commission continuously doubted the government’s intentions due to the 

lack of satisfying information. This enforces the Commission’s scepticism. Putnam states that the larger the 

win-set on the second level (international) the more likely it is that an agreement will be settled on the first 

level (national) (Putnam 1988:437). According this rationale, we are of the impression that a small win-set 

on the international level would imply a decreased likeliness of an agreement on the national level. In our 

case, this means that the win-sets of the Commission and the Danish government are less likely to overlap 

and that the Commission is able to block a successful ratification phase on the national level, because they 

hold a crucial role in any negotiation about this specific topic. The following two questions illustrate the 

level and detail of the critique expressed by the Commission. 

1. “Describe the nature, the structure and the operation of the risk-analysis system used by Denmark, 

and how it is being used to determine the location, timing and intensity of spot-check operations-to 

be carried out at the internal borders between Denmark and other Member States.  

2. Please describe any positive measures being taken by the Danish authorities to ensure that the right 

of free movement of EU citizens and other persons with a right to move freely within the EU is fully 

and effectively respected, including measures to ensure that the controls will not in practice create 

obstacles to free movement. In particular, please provide any written guidelines or instructions 

setting out the rules/procedures to be followed as regards checks on persons, in particular EU 

citizens and their family members, for the customs officers operating at the internal borders (…)” 

(Manservisi 2011, July 19:3f).  

 

The first question illustrates a concern with the proposed risks, how the Danish government wanted to deal 

with it and whether the assessments contradict the principle of proportionality in regards to restraints on the 

free movement of persons. The second question builds on our previous point in relation to the first questions 

from the Commission, where we questioned the random selection of persons for spot checks. With the latter 

question, the Commission expressed an on-going uncertainty with the procedures in the agreement and its 

implementation. Despite these concerns, the Danish government never gave an official response to these 

questions. Peter Christensen (LP), Minister of Taxation, even encouraged the Commission to file a lawsuit 

against Denmark if they really thought that the agreement violated the international obligations (Jensen 

2011, July 20). A statement such as this indicates a strong conviction that the agreement did not violate any 

rules. It is our interpretation that he would only utter such a statement if he was certain that the Commission 

would actually not do so, since the Commission had not proposed a specific punishment for such violations.  

Shortly after this letter was received from the Commission, there was a general election in Denmark 

where the SD chairman Helle Thorning Schmidt was elected as the new prime minister. As part of the 

political programme of the new government, the agreement was withdrawn (The government 2011, 
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October:36). It is our interpretation that if the government had more strongly emphasized elements of 

securitization and emergency, the case might have developed otherwise. We argue that if the government 

had prepared a stronger foundation for the agreement and paid more attention to describe the urgency and 

necessity of it, instead of only defending it, the Commission’s response might have been different. The 

agreement was only constructed by the Ministry of Taxation and the Ministry of Finance and did not include 

for example the Ministry of Foreign Affairs, which could have foreseen some of the reactions and further 

provided more valid arguments. This point will be explained in the next section.  

 

7.1.4 B144 – REMOVAL OF THE AGREEMENT FROM THE FINANCE BILL 
In the period after the presentation of the agreement both the parliamentary opposition, neighbouring 

countries and the Commission expressed their scepticism towards the agreement. This section focuses on the 

national discussions of the agreement. Together with the previous section we illustrate a variance in how the 

content of the agreement was presented on the two levels and hereby the relevance of the two level games 

and the entanglements between domestic and international politics. However, as already mentioned, the use 

of both a successful securitization and emergency labels is very limited in the course of our empirical 

sources and implies that this was only vaguely emphasized perhaps due to the technical questions from the 

Commission. These questions forced Denmark to reply with technical answers and left out the focus on the 

reasons for the agreement to be implemented. In relations to the domestic negotiations, our argument is that 

these tools could have ensured an even more outspoken support of the agreement, one that would not waver 

because of the critique from the Commission. This seems exactly to be the problem, since initially other 

parties expressed their support, but then suddenly withdrew it for the benefit of other politics.  

 

COMPLIANCE WITH THE SCHENGEN RULES 

On the 14th of June 2011, the opposition proposed a removal of document 128 of the finance bill containing 

the permanent customs control (strengthened border control). As previously mentioned, the SD and the SPP 

supported the agreement to begin with, but withdrew their support shortly after the agreement was published 

(Ritzau 2011, May 11). We have not been able to find any quotes or statements from either the SD or the 

SPP directly explaining why this happened, but it is our interpretation that the international reactions and 

especially the Commission’s strong disagreement influenced the two parties. This turn of event was 

criticized by representatives of the LP and perceived as a way to please the Commission (Jespersen 2011, 

June 16; First reading of the motion for resolution no. 144 of 14 June 2011:84+340). It was also commented 

by Mikkel Dencker (DPP), who said that “In other words, the motion for resolution is a way of bending to 

the will of the royalty of Brussels, because as soon as the critique came from south the Social Democrats and 

Socialist People’s Party turned upside down. Then there was apparently no longer use for control at the 

border, no, one just wanted a bit more of the control that does not work. Because is it not in the time after we 
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got the Schengen cooperation that the smuggling of drugs, weapons, money and persons is escalated due to 

the vague control? [Authors’ translation]” (ibid.:276). During the parliamentary discussions, representatives 

of the SPP and the SD did not answer this question. Another way of explaining the SD and the SPP’s 

withdrawal of their support could be that they did not know about the entire content of the agreement since 

their later proposal contained a large focus on the mobility of the customs control (The government 2011, 

October:36). 

Morten Bødskov (SD) asked during the parliamentary discussions why the parliament had not been 

able to review a juridical evaluation about whether the agreement was in fact possible to implement within 

the Schengen cooperation and rules (First reading of the motion for resolution no. 144 of 14 June 2011:4). 

Peter Christensen (LP), argued that the agreement was within the SC’s legal framework and said that “Now, 

the Schengen cooperation means that one can pass without personal control which is the passport control, 

but the absence of personal control by the internal borders as a part of the Schengen cooperation does not 

affect the authorities possibility to perform supervision on the Danish territory – for example the food 

control authorities, the customs control – as long as it is not performed in a way that would not have an 

effect as a regular border control of persons. And it is the assessment of the government, that what we 

propose therefore is within the legal framework of the Schengen laws [Authors’ translation]” (ibid.:26). He 

refers to the division between border control and the work by the national police as described in article 21 of 

the SBC (Schengen Borders Code 2006, article 21:11). The opposition was very sceptical, particularly 

because they had not been shown the letters from the Commission or the Danish government’s answers to 

the questions at this point. Pia Olsen Dyhr (SPP) questioned the implementation of the control, which had 

been implemented before a final statement from the Commission. She legitimized her critique when she 

mentioned that the Swedish Prime Minister, Fredrik Reinfeldt, and the German Chancellor, Angela Merkel, 

had questioned the Danish agreement and that they awaited the Commission’s statement on the matter (First 

reading of the motion for resolution no. 144 of 14 June 2011:36). Benny Engelbrecht (SD) also expressed his 

concerns about the agreement and whether it violated the SBC’s article 22 about fluid traffic across the 

border. He argued that the instalment of new buildings would be too big an obstacle for the traffic flow and 

that “(…) those buildings which is a part of the agreement that the government and the Danish People’s 

Party has agreed upon, is very well described in the graphical material and shows very clearly that you have 

to go through several blocks. And as it says in the Schengen Borders Code article 22 the Member States have 

to remove all obstacles for a more fluent traffic by the crossing-points by the internal borders, especially the 

speed limit, which is not only determined according to traffic safety. In other words; how can these 

buildings, which is part of the agreement, be within the legal framework of article 22? [Authors’ 

translation]” (ibid.:44). The Minister of Taxation agreed that the intention was to slow down the traffic by 

the borders, but only due to the safety of the custom officers (ibid.:50). In regards to article 22 that concerns 

the removal of obstacles to fluid traffic unless they constitute a risk to road safety, it is not explicitly 
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mentioned whether this is related to drivers or possibly also customs personnel, which could be placed at the 

border crossings (Schengen Borders Code 2006, article 22:12). Whose safety the article refers to is unclear 

and create confusion in the Danish parliament, where it is interpreted differently according to political 

agendas. This shows how the Danish Minister of Taxation attempted to argue for the agreement by referring 

to the right to perform customs control on the Danish territory. He did not mention that it is an urgent 

necessity for the protection of the Danish citizens against Eastern European gangs.  

One of the main arguments for the implementation of the agreement was to fight the cross border 

crime, which according to the government had increased over the past few years in Denmark. The 

government criticized the opposition for their suggestion to remove the control by the borders and Jacob 

Jensen (LP) said that “(…) you [the opposition, edt.] are busier making political banter than to solve the real 

task of protection the Danes and the Danish companies against the increasing cross border crime [Authors’ 

translation]” (First reading of the motion for resolution no. 144 of 14 June 2011:84). He did not explain the 

size or urgency of the threat and especially did not portray it as an existential one that would possibly allow 

for extraordinary measures to be put into use. However, he is one of the only ones that commented on the 

specific target of the threat, even though he did not elaborate on how the Danes and Danish businesses would 

suffer because of the cross border crime. The opposition did not believe that there existed legitimate 

evidence and documentation that would justify the measures introduced and the opposition expressed severe 

concern when it came to Denmark’s responsibility towards the Commission and the other member states. 

Some argued that the signatory parties should have informed the other member states and consulted with the 

Commission beforehand. Not to do so was perceived as an act of lack of solidarity (Ehrenreich 2011, June 

10). Karen Hækkerup (SD) argued that “The Minister of Taxation must admit that we are almost in an 

international diplomatic crisis. I cannot remember (…) that we have been in such an international storm, as 

we are right now, and why? Not because we want customs control, or because we want to make random 

checks, but because the government cannot answer for themselves, and because the government cannot 

prove that what the government wants, [is, edt.] within the international obligations we have, and as we 

have said that we will live up to. So the good question that remains is simply just: Why does the government 

throw Denmark into an international crisis when you simultaneously say that you are responsible and you 

could solve it all by just presenting the documents that are in demand? [Authors’ translation] (First reading 

of the motion for resolution no. 144 of 14 June 2011:80). For some reason, the government was believed to 

be in possession of a legal assessment of the agreement that it would not share with the remaining members 

of parliament or the public in general. Only a few days before the Minister of Justice, Lars Barfoed (CPP), 

uttered that no such document existed. He said that there existed no written assessment, but that the 

agreement had been orally discussed and was considered within Denmark’s legal obligations 

(ibid.:8+52+478; Lilholm 2011, June 9).  
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Even though the measures to be implemented seemed to be strictly related to customs control, we are 

of the impression that they symbolically could be interpreted as border control due to their size and systemic 

character. Marlene Wind, professor and the director of Centre for European Politics at Copenhagen 

University, raises questions about the legitimacy of the arguments used to enforce the elements of the 

agreement that pertain to border control. She mentions a study, which stated that the Danish newspaper 

Jyllands-Posten had gained access to a document that proved that there was no increase in cross border 

crime, as explained by the signatory parties. The Ministry of Taxation, who incorporated the agreement in 

the financial bill, asked the civil servants from the Ministry of Justice to create documentation that could 

work as the foundation for the government’s agreement. The Ministry of Justice refused to cooperate on 

these terms and was sceptical towards the Ministry of Taxation’s announcement of undocumented claims of 

increasing cross border crime rates (Wind 2012:135f). This incident shows how the Ministry of Taxation 

tried to construct data that would fit a social reality that could legitimize their politics.  

 

INTERNATIONAL PRESSURE  

Denmark especially experienced pressure from Germany where for example the German Minister for 

European Affairs in Hessen, Jürg-Uwe Hahn, encouraged German tourists to boycott their holidays in 

Denmark. Pia Olsen Dyhr (SPP) pointed out that Angela Merkel, had a phone call with the Danish Prime 

Minister Lars Løkke Rasmussen (LP) to express her concern (First reading of the motion for resolution no. 

144 of 14 June 2011:36). Also the German Deputy Foreign Minister, Werner Hoyer, commented the 6th of 

June on the Danish implementation of the customs and border control and uttered very critically that “Those 

who want renationalization and who wants to set back the wheels of the history, those who long to return to 

national currencies or even border control, deny Europe’s key results - freedom and prosperity – and 

playing with the fire of nationalism [Authors’ translation] (Hoyer 2011, June 6). His critique focused on 

European integration and whether it moved forward or backwards and how Denmark risked undermining the 

key achievements of the EU. Later in June, at a European Council summit several state leaders consulted 

with the Danish Prime Minister to discuss the border issue, but some remained sceptical (Munkøe 2012:11). 

The actions by the German actors can be interpreted as a way for them to negotiate the terms of the 

agreement. They question the agreement’s intentions and some explicitly make use of threats as the 

boycotting of holidays to illustrate the economic power, which Germany holds against Denmark. The 

entanglements of national and international politics are clear in the border regions, since the agreement could 

both slow down traffic and cause inconveniences for Germans, as well as other nationalities and businesses 

going to or through Denmark. Morten Østergaard (SLP) also mentioned the German critique and said that it 

was justified (First reading of the motion for resolution no. 144 of 14 June 2011:114). Despite several 

comments about the international perception and criticism of the agreement, Peter Christensen (LP) denied 

that it had turned into an international crisis (ibid.:82).  
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 To the government, the agreement seemed as a good compromise for the support of the DPP, but at 

the international level it caused unforeseen trouble and showed total negligence of the international 

repercussions. This is most clear by the fact that the Ministry of Foreign Affairs was not involved in the 

making of the agreement and therefore could not advice for or against the possible international critique of it 

(Munkøe 2012:21). As stated by Putnam, the fellow negotiators might accept a few inconsistencies in the 

rhetoric used on the different levels, but in the end it all comes down to implementation, namely actions in 

the second phase referred to as ratification (Putnam 1988:434). Therefore, even though the German actors 

were sceptical, it still depended on the actual implementation of the agreement.  

 

A TWO-FACED AGREEMENT 

Another concern of the opposition was the title of the agreement. Simon Emil Ammitzbøll (LA) expressed 

how he perceived the agreement as a double standard and a cover up for what it really was. He said “But 

when you look at the agreement, which is called permanent customs control in Denmark, strengthened 

border control, it seems to me, that you have constructed a permanent customs control for the Liberal Party 

and the Conservative People’s Party and strengthened border control for the Danish People’s Party. Then 

the government can say one thing and the Danish People’s Party can say something else and everybody can 

be happy about the agreement that has been made [Authors’ translation]” (First reading of the motion for 

resolution no. 144 of 14 June 2011:138). Simon Emil Ammitzbøll pointed (LA) to the two-faced content of 

the agreement and that the signatory parties each made a trade-off when signing. This point is similar to the 

one regarding the difference between the Danish and English version of the agreement.  

According to the presentation of the agreement, it was stated that “the above-described actions to 

strengthen the border control in Denmark can be implemented within the framework of the current Schengen 

cooperation [Authors’ translation]” (The government et al. 2011, May 11:5). This statement was debateable 

and as our analysis shows, not everyone agreed. This extract from the agreement was furthermore changed 

on the 10th of June due to the critique. It was changed from can be to must be implemented within the legal 

framework of the Schengen cooperation, also already mentioned (Battrup 2012:1). The legality, however, 

still depended on the actual implementation of the agreement. The English version of the agreement was also 

commented on during the parliamentary discussions. Member of parliament, Morten Østergaard (SLP), 

stated that “both the Prime Minister and now today the Minister of Taxation has given the impression that 

the Commission has been an aberration in the light of the public debate in Denmark. The Commission has of 

course declined. They have said that what their reference is, is the agreement published by the government, 

and it is therefore not the English text, which could give the impression of something completely different, 

but the Danish version of the agreement. The Prime Minister has specifically received a letter in which the 

president [of the Commission, edt.] quite startling expresses his strong doubts as to whether it is within the 

obligations [Authors’ translation] (First reading of the motion for resolution no. 144 of 14 June 2011:12). 
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Morten Østergaard (SLP) thought that the government did not take the critique from the Commission 

seriously. The different statements by the government can be understood as a way for them to convince the 

domestic parties that the agreement is in fact acceptable and that the Commission just needed to understand 

the true intensions with the agreement. Putnam states that a tentative agreement must be acceptable on both 

the national and international level, since otherwise ratification is not likely to happen (Putnam 1988:434). 

For the government, a successful negotiation on the international level was crucial, however also affected by 

their domestic coalition and support from especially the DPP. This meant that the government’s win-set 

depended on how the DPP would react on a proposed change in content by the Commission. Wind perceives 

the Danish government as naive, since they let the DPP celebrate the agreement as a reintroduction of Danish 

border control. She argues that the reluctance from other political parties to challenged how the DPP 

embraced the agreement left the impression that the agreement was de facto containing border control. This 

might have been a contributing factor to the escalation of the events. The minority government had to please 

their supporting party, but it soon turned into a serious diplomatic crisis almost in line with the Muhammed 

cartoon incident in 2005, Wind argues (Wind 2012:134). 

As we have described in the previous chapter, when Denmark voted on the SC in 1997, the DPP were 

very sceptical and opposed loss of sovereignty to the EU. This issue is still a very high priority on the DPP’s 

agenda. They voted against the SC in 1997 and on their official webpage the chairman of the party states that 

“Since Denmark in 2001 joined the Schengen cooperation, which resulted in open borders, we have had to 

deal with a growing crime rate. The open borders have been a gift for the criminal. There has been 

increasing problems with burglary crime and smuggling of drugs. This is a big problem! [Authors’ 

translation]” (Danish People’s Party 2016). The quote illustrates the party’s main concern in relation to the 

Schengen cooperation and how the DPP actively attempts to securitize not only the people performing cross 

border crime, but the Schengen system that passively accepts such behaviour. The Danish loss of sovereignty 

to the EU with the Amsterdam Treaty fostered a securitization of the Schengen cooperation itself, since they 

portrayed it as a threat to the Danish state. We interpret this securitization to relate to state security and 

perceive it as successful, since the DPP managed to create and agreement that strongly met their desired goal 

of more border control (Wæver 1997:356). The government, both in 2011 and 2016, relied support from the 

DPP. It was this dilemma Simon Emil Ammitzbøll (LA) mentioned and it is also what concerned Karen 

Hækkerup (SD). She said that she “(…) would like to follow up on Mr Simon Emil Ammitzbøll’s question – 

the last of them – which was; What will the government do if it turns out, that what you have been planning 

to do does not live up to the Schengen cooperation? What will the consequences for the government be? Will 

the consequence be to change what have been decided upon, or will you see it [the agreement, edt.] through 

because it is more important to live up to the agreement with the Danish People’s Party, which the Danish 

People’s Party was promised if they abandoned their promise about the early retirement? What is the most 

important for the government: to support the Danish People’s Party or to live up to the Schengen 
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cooperation? [Authors’ translation]” (First reading of the motion for resolution no. 144 of 14 June 

2011:76). Karen Hækkerup (SD) pointed out the difficult situation, which the government found itself 

within. In a response to this question, Peter Christensen (LP) first of all pointed to the changing attitude 

towards an expansion of the customs control. He would like to know whether the SD wanted increased 

customs control (ibid.:78). We are of the impression that he hereby referred to the previous support of the 

agreement and the current withdrawal after the critique of the Commission. As a further response, he stated 

that the Schengen rules would of course be obliged, but that he also perceived it as a theoretical problem, 

which depended on the specific perspective one held on the Schengen rules (ibid.). A similar question was 

raised by both Pia Olsen Dyhr (SPP) (ibid.:122) and Per Clausen (RGA). Per Clausen (RGA) asked whether 

the government would comply with possible corrections to the agreement, but received a response much like 

the one Karen Hækkerup (SD) received. Peter Christensen (LP) said that the rules of the Schengen 

cooperation would be followed, but that the Commission did not need to approve the enhanced customs 

control and that he was convinced that the Commission would not oppose the agreement once it was 

implemented (ibid.:28+30). The discussions show how the political parties each try to convince the others of 

their opinion, but also that the signatory parties ensure their majority and therefore are able to reject the 

criticism. The institutional framework of the political system in which the agreement is to be ratified thereby 

holds a crucial point and warrants its immediate survival in the national negotiations (Saurugger 2014:64; 

Putnam 1988:442) 

 

7.1.5 SUM UP 
The agreement on permanent customs control (strengthened border control) was only intended to be dealt 

with within a national setting, implying only a national solution to the posed problem. This means that the 

argumentation to legitimize the reasons for the agreement was not thought of and therefore it lacked 

elements on security and emergency. Only a few days after the agreement was incorporated into the financial 

bill, it received huge international attention. The Danish government received heavy critique from both the 

Commission and the international society. The Commission criticized the Danish agreement, but hesitated to 

provide a final decision on the legality of the agreement and whether it would comply with Denmark’s 

international obligations. The Commission chose to wait with a final response until after the actual 

implementation, which gave the Danish government a chance to question the critique. The Danish 

government found itself within a difficult situation and had to negotiate the content of the agreement on both 

an international level and a national one. On the national level, it was important to satisfy the DPP, since the 

government relied on its support in other political negotiations. At the same time, the Danish government 

was also accountable to their obligations under Schengen Acquis. In order to overcome this dilemma, two 

versions of the agreement were made, one in Danish where the agreement was called permanent customs 

control (strengthened border control) and one in English where the agreement was called The Danish 
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Agreement on Customs Control. The two versions of the agreement varied considerable in their description 

of the content. We interpret the construction of the two versions as an attempt to please both the Commission 

and the signatory parties in the Danish parliament. As a reaction to the Danish government’s implementation 

of the agreement, the opposition proposed a motion for resolution to withdraw the customs control from the 

Danish borders. In many ways the content of the critique posed by the opposition was similar to the critique 

posed by the Commission. The strong critique from the Commission even got the SD and the SPP to 

withdraw their original support of the agreement, which illustrates the crucial role of the Commission and 

the entanglement of international and national levels of politics. The link between these two levels is clearer 

in this case than in the 2016 case.  

The events of the dispute between France and Italy and the Danish case led the Commission to change 

the SBC, which became more specific about when temporary border control would be allowed to be 

introduced. The authority of the Commission was specified and clarified since the argumentation for 

introducing temporary border control was tightened, despite the wishes of the three member states.  

 

7.2 2016: INTRODUCTION OF TEMPORARY BORDER 

CONTROL 
In this section, we analyse the 2016 case, which both shares similarities and differences with the case from 

2011. One main difference is the political context in which the border control was invoked. Therefore, we 

first briefly touch upon the increase in asylum seekers and immigrants in Europe. In a chronological order, 

we then analyse the parliamentary discussions regarding the legislative proposal on carrier liability between 

Schengen member states, which took place in December 2015. These discussions illustrate a more united 

voice of the government and its supporting parties than in 2011 and the use of emergency labels and 

securitization is far more expressed and actively used in their argumentation. Hereafter, we turn to the 

political decision to temporarily reintroduce border control and its technical implementation. We therefore 

analyse the communication between Danish representatives and the Commission to relate the arguments with 

what the SBC require of a member state.  

 

7.2.1 INCREASING NUMBERS OF ASYLUM SEEKERS IN EUROPE 
According to Eurostat, which is the statistical office of the EU, the number of first time asylum applicants 

increased by over 130% in the fourth quarter of 2015 compared to the same quarter in 2014. Overall, 

426.000 persons applied for asylum among the 28 member states of the EU during the fourth quarter of 2015 

(Eurostat 2016). Many of these asylum seekers had entered the Schengen area illegally and without the 

proper identification papers. This posed a threat to the free movement of persons and for some legitimized 

the use of urgent and exceptional measures, because of fear of terrorism, cultural values being threatened or 
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lack of jobs, houses and services. One of the reasons for the large number of undocumented people inside the 

Schengen area is the Dublin Regulation’s inability to deal with the large number of asylum seekers by the 

external borders of Europe. According to the Dublin Regulation, an application for asylum should be handed 

in in the first state the asylum seeker enters in the Schengen area (Sinkkonen 2016:1f). However, because of 

malfunctions within the Dublin Regulation large numbers of asylum seekers have moved through Europe 

without applying for asylum in the first country of entry. This has happened since the pressure on the states 

by the external borders of the Schengen area has been too high and consequently led countries such as 

Greece to unsuccessfully process asylum applications (Robinson 2016, January 20). Even though this 

development has been under way for some years now, the Schengen system remained intact until late fall 

2015, where a number of member states decided to enforce temporary border control (Astrup 2015, 

September 15). Before this point, the asylum seekers who had entered the Schengen area, legally or illegally, 

had de facto freedom of movement to cross the borders to other member states and thereby apply for asylum 

in their desired state (Sinkkonen 2016:2).  

 At the state of writing (1st of June 2016), six member states to the SC, has temporarily reintroduced 

border control. The first country within the Schengen to do so within the last year was France on the 13th of 

November 2015 due to the terror attack in Paris. Afterwards Austria, Germany, Norway, Sweden and lastly 

Denmark have done the same by their national borders to control the number of asylum seekers (European 

Commission 2016, May 2). As this exemplifies, a chain of reaction might have influenced some member 

states and caused the border control to spread. Furthermore, critical voices about the SBC and its content 

were ever more outspoken during the spring of 2016, which we return to in subsequent sections.  

  

7.2.2 CARRIER LIABILITY BETWEEN SCHENGEN MEMBER STATES 
This section provides an answer to our second work question, whish is:  

 

2. Why did the Danish government consider carrier liability between Schengen member states as a 

supporting measure in the possible temporary reintroduction of border control and why has it not 

been implemented?  

 

We explained earlier how the Danish law on carrier liability had been passed in 1986 and implemented in 

1988, making Denmark one of the strictest countries in a European context (Cruz 1994:7). After the 

ratification of the SC, this did not apply in cases between Schengen member states. Prior to the changes to 

the Danish Aliens Act in December 2015, the Aliens Act §59, article 1, stated that the carrier who brought a 

foreigner to Denmark from a non-Schengen member state would be punished with a fine, if the foreigner did 

not have the proper identification documents (Legislative proposal to act. no. 74 of 4 December 2015:2; 

Schengen Convention 1990, article 26:16). During the winter of 2015/2016, both Sweden and Norway 
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passed bills allowing for carrier liability between Schengen member states as a supporting measure in 

relation to the temporary reintroduction of border control. This also became relevant in the Danish case in 

December 2015, but has anno 1st of June 2016 not yet been implemented in practise. However, Inger 

Støjberg (LP), the Danish Minister of Integration, stated that “If Denmark is put under an increased pressure 

compared to now, then we have the option of up-scaling the border control and ultimately to introduce 

carrier liability [Authors’ translation]” (Berlingske 2016, May 2). The reintroduction of a law, which to 

some degree contradicts the original purpose of the Schengen cooperation, we perceive as an extraordinary 

measure, even in times of temporary border control. For some, the reinstatement of carrier liability was 

considered a necessary step while others were more critical.  

On the 11th of December 2015, the Danish parliament passed bill proposal L74. Carrier liability would 

only function as a supporting measure under article 23 of the SBC. The bill entailed changes to the Danish 

Aliens Act and reinforced the previously mentioned rules about fines on carriers (Legislative proposal to act. 

no. 74 of 4 December 2015 as adopted after the third reading:1; The Danish Aliens Act 2014 §59a, part 1). 

The Danish government expected an increasing number of immigrants and potential asylum seekers to reach 

the Danish borders as a consequence of the Norwegian, Swedish and German reintroduction of border 

control. Should Sweden choose to introduce carrier liability, as it stated it might would on the 24th of 

November 2015, the government feared that a high number of immigrants and potential asylum seekers 

should strand on Danish territory and cause threats to the internal security. On this bases, Inger Støjberg (LP) 

stated that it was not unlikely that Denmark would be forced to, perhaps very urgently, introduce carrier 

liability as well (Comments to the legislative proposal to act. no. 74 of 4 December 2015:1; Written 

presentation of the legislative proposal to act. no. 74 of 4 December 2015:1). This illustrates Wæver’s point 

about how national security issues depend on international, and especially regional, dynamics (Wæver 

1997:216). Even though Denmark might be considered a sovereign state, the many ways in which it is 

connected (economically, politically and socially) to other countries and in this case by being a Schengen 

member state, makes it easily affected by changes in its neighbouring countries.  

 In the following sections, we analyse the parliamentary discussions of the legislative proposal. Surely, 

they contain rather technical discussions about carrier liability, but they also cover a debate about the entire 

aspect of border control. Hereby, the discussions illustrate how the different politicians argue for and against 

it, which is why we find this empirical material relevant to answer the part of our research question, which 

deals with negotiations on the national level. The content of these discussions was not debated on an 

international level, however we still find Putnam’s theoretical concepts relevant. In the end of this section, 

we present an explanation for possible reasons as to why the law has not yet been implemented.   
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AN URGENT PROCEDURE 

An urgent procedure requires that ¾ of the voting members agree to urgently process a proposal (The Danish 

Parliament 2015, November 20). The LP, the CPP, the DPP, the LA and the SD accepted this as a necessary 

condition for the proposal. Therefore, the legislative proposal was presented, discussed in three 

parliamentary discussions and voted on within a week (Støjberg 2015, December 11). Transport companies 

such as the Danish train company DSB, Scanlines (ferry company), the Danish Refugee Council and lots of 

other organisations and businesses expressed critique of the bill proposal and its unanswered questions 

(Commented hearing on the legislative proposal to act. no. 74 of 4 December 2015:1-10). For the 

government, the urgent procedure was legitimized due to the extraordinary situation, which they perceived 

Denmark to find itself within and the possibility of sudden changes in the neighbouring countries with 

consequences for Denmark (Written presentation of the legislative proposal to act. no. 74 of 4 December 

2015:1). This did not leave third parties and other actors, who would be affected by the agreement or had an 

opinion thereof, with much time to validly provide their point of view on the matter. For the government, the 

aim was to get the proposal passed as quickly as possible and the decision to portray it as an urgent matter 

might have shaped the way in which the remaining politicians perceived the necessity of the proposal; as a 

problem in need of a quick solution. Inger Støjberg (LP) justified the urgent procedure, when she said that 

“As earlier mentioned, this bill is about being prepared in case the pressure on Denmark increases 

tremendously, and on this basis the government has asked the parliament for urgent consideration of the bill 

[Authors’ translation] (First reading of the legislative proposal to act. no. 74 of 4 December 2015:60). As 

Putnam describes, the national level of negotiation is where domestic groups pursue their interests by putting 

pressure on the government to adopt their policies (Putnam 1988:434). The theoretical approach does not 

comment on how a minority government, as the one in this case, depends on the support from other political 

parties to conclude a proposal. This can shift the balance of power from the government to the remaining 

political parties, who are in a position, according to their power in numbers, to pressure the government in 

their direction. However, when the government labels the proposal as urgent and as a necessary tool to deal 

with the increasing numbers of asylum seekers and immigrants, it puts pressure on the oppositional parties to 

act fast and support the proposal. As the final vote indicated, the government and its regular supporters (CPP, 

DPP and LA) would not make up a majority and therefore they needed to successfully convince another 

party of at least 10 votes to confidently ensure the final vote. The only party that would ensure a safe vote 

was the SD (Vote on the legislative proposal to act no. 74 of 4 December 2015). The SD had recently 

supported stricter asylum policies and therefore did not need much convincing. They also took part in the 

final part of the asylum austerities that took place in late January 2016 (Jørgenssen 2016, January 26). The 

government therefore did not need to convince the opposition. However, to ensure overlapping win-sets 

between itself and the level one constituency, they had to convince the transport companies as ratifying 

actors. The aim of the government was therefore to present a chain of causality, which would legitimize the 
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proposal. A tool to do this is securitization, which is where the issue of the increasing number of asylum 

seekers and immigrants on Danish territory is dramatized and presented as of supreme priority. Even though 

an urgent procedure of a proposal is within the political rules, it is still a tool rarely used and so can be said 

to be on the edge of the rules of the game (Wæver 1997:13). An urgent procedure entails that other political 

matters must be set aside, because not to handle this issue could have consequences, which is then even more 

or almost impossible to solve (ibid.:48f).   

 Mattias Tesfaye (SD) emphasized that the political changes in Sweden could resolve in a significant 

rise in the number of asylum seekers in Denmark, which was highly unfavourable to him. He commented on 

the urgent procedure, but since it was the wish of the government, he also expected that they would settle all 

unanswered questions, somehow disregarding the support of his own party and how it ensured the urgent 

procedure (First reading of the legislative proposal to act. no. 74 of 4 December 2015:2). Martin Henriksen 

(DPP) referred to the situation as a refugee crisis (ibid.28) and said that “there is simply no time to do all 

those things that the Red Green Alliance and others ask of us. That is the honest answer” (Second reading of 

the legislative proposal to act. no. 74 of 4 December 2015:8). Instead, the government should be equipped 

with the necessary measures if Sweden should decide to implement further border control or initiatives. The 

alternative to this measure was not to do anything at all, he said (ibid.:8+52). Johanne Schmidt-Nielsen 

(RGA) was very critical of the dispensation given for this procedure and found it unusual at a time, where 

the proposing parties did not yet know the practicalities of the actual implementation. She argued that “”(…) 

this is not fair to our rule of the people, to our democratic rules. And I think one ought to respect them, no 

matter whether one agrees or disagrees with the leading politics” (ibid.:2). A fellow party member agreed 

with her and pointed to the heavy critique and unanswered questions, which to him made it hard to 

understand how some politicians were actually in a position to fully support the proposal (ibid.:10; First 

reading of the legislative proposal to act. no. 74 of 4 December 2015:8+12). Representatives of the A and the 

SLP expressed similar opinions (ibid.:54; Third reading of the legislative proposal to act. no. 74 of 4 

December 2015:4). This critique demonstrates how some politicians prioritized to act urgently on the matter 

that was characterized by urgency and defined as a possible crisis. This shares parallels to how Nyers 

perceives the response to the existence of refugees.  

 Despite concerns about the actual implementation of the proposal, the government and its supporting 

parties argued that the practical implementation of the bill would be up to the individual transport companies 

(ibid.:8+44+226). Even though the government is entitled to pass bills that are implemented by third parties, 

it rarely happens with such grave concerns from the implementing constituents. However, one might also 

interpret the urgency by which it was processed as a signal to the other Nordic member states that Denmark 

was not willing to deal with the problems caused by the Swedish policies (Petersen 2015, November 20). 

Henrik Dahl (LA) further stated that the threat against Denmark was more important than the critique various 

transport companies and politicians might hold against the proposal. The transport companies simply had to 
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do what was necessary, he argued (First reading of the legislative proposal to act. no. 74 of 4 December 

2015:34+38). According to the speech act approach it is the speech act in itself that legitimizes the following 

actions (Wæver 1997:48). The threat does not have to be defined to perform a successful securitization, as 

we see in the quote by Henrik Dahl (LA), where he neither refers to the sector nor the referent object being 

threatened. Inger Støjberg (LP) also said that even though it was not ideal to urgently process the proposal, 

there had been plenty of comments and the relevant ministries would do everything to answer any question 

that might occur (First reading of the legislative proposal to act. no. 74 of 4 December 2015:72). To her, the 

necessity of the tool was valued higher than the political indifferences and a fully developed plan of its 

implementation. This is a clear example of how the label of security allows an urgent procedure to take place 

and sets the normal process of law aside (Wæver 1997:49). We interpret the urgent procedure as necessary 

for the success of the entire proposal and not only for the quick procedure of it, since the arguments for the 

proposal build on the assumption that Denmark finds itself in a very complicated situation, which can 

develop into a huge crisis. The urgent procedure becomes and argument in itself because of the legitimacy it 

now holds. Furthermore, Wæver argues that the political elite holds legitimacy in itself, because of its ability 

to exploit its social position and turn it into a capacity to act, as is exemplified by the successful vote of the 

proposal (ibid.:227; Legislative proposal to act. no. 74 of 4 December 2015 as adopted after the third 

reading:1).  

 Jan E. Jørgensen (LP) argued that the case was so urgent and that Denmark could suddenly end up in a 

situation that would be impossible to solve (Second reading of the legislative proposal to act. no. 74 of 4 

December 2015:54). He made use of securitization, when he presented the proposal as the solution to an 

existential threat of supreme priority, since the consequences might otherwise be impossible to handle within 

the existing framework (Wæver 1997:355). Furthermore, Jan E. Jørgensen (LP) stated that “I will not be 

responsible for the Copenhagen Central Station being completely full and that the Christmas shopping being 

totally ruined and what do I know [Authors’ translation]” (Second reading of the legislative proposal to act. 

no. 74 of 4 December 2015:78). This quote both illustrates the urgency of the situation, as he perceived it, 

and the priority of a national holiday before settling on long-term solutions. The image of stranded 

immigrants and potential asylum seekers suddenly creating chaos in the capital was a fear worth immediate 

action. In contrast to the statement by Henrik Dahl (LA), Jan E. Jørgensen (LP) explicitly mentioned a 

referent object by referring to a Christian holiday that is celebrated by the majority of Danish people and 

associated with Danish identity. An argumentation such as this is related to the societal sector, where the 

identity of the nation is threatened. His statements also illustrate how problem-solving theory can be used to 

enforce the need of an urgent solution to a posed problem (Cox 1981:128f). However, it can be questioned 

whether his argument really did make up an existential threat towards Denmark and the Danish people. 

Josephine Fock (A) did not accept the arguments presented by Jan E. Jørgensen (LP) and said that “We are 

not of the opinion that the threat is imminent tomorrow. We hear something such as what about the 
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Christmas shopping, and what if the entire Central Station will be flooded. I do not consider this a threat to 

law and order in Denmark” [Authors’ translation] (Second reading of the legislative proposal to act. no. 74 

of 4 December 2015:186). The quote illustrates how Josephine Fock (A) questioned the urgency of the 

proposal and furthermore tried to desecuritize the possible increase in asylum seekers and immigrants. Even 

though she did not elaborate on what would in fact constitute a threat to law and order according to her, we 

interpret her statement as if the abovementioned examples would not make up a problem for the Danish 

authorities.  

 Naser Khader (CPP), who talked about the difference between acting and reacting, presented another 

argument in favour of the urgent procedure of the proposal. To him, it was key to act and not react on 

something, since this provided one with the opportunity of being on top of things and prepared for worse 

times (First reading of the legislative proposal to act. no. 74 of 4 December 2015:58). This necessarily had to 

imply a quick decision to act in fear of suddenly being too late. Mattias Tesfaye (SD) even showed surprise 

that carrier liability was not yet a measure within the powers of the minister (ibid.:14). Compared to other 

points of view, Henrik Dahl (LA) presented a somewhat extreme argument, when he considered no action as 

irresponsible and that the greatest threat towards Denmark was the elimination of law and order (ibid.:34; 

Second reading of the legislative proposal to act. no. 74 of 4 December 2015:180). He hereby used 

arguments that relate to political security and the organizational stability of the Danish state and its system of 

the government (Wæver 1997:234). This quote illustrates a more specific argumentation and a reference to 

what was threatened. Even though alternatives to carrier liability were not discussed, the proposal was still 

portrayed as the only action and compared with not engaging in any actions at all. However, this was a view 

presented by several of the politicians in favour and by speaking in this way, it might at the end be perceived 

as the truth and as the legitimate political way forward. According to the problem-solving theory, immediate 

action is the way to solve a posed problem and this happens within the existing framework of the nation-

state, where critical thoughts are neglected (Nyers 2006:5; Cox 1981:128). The theory can explain that the 

only portrayed option to solve the posed problem, by the ones in favour of the proposal, is one already in 

place; one already implemented by other member states and one, which is in place in relation to foreigners 

entering from non-Schengen member states. There is no time for critical thinking about alternatives, which 

could better solve the posed problem, nor is there any will, since action shows strength, no matter the long-

term consequences. That any action is better than no action is also illustrated due to the fact that the carrier 

liability has not yet been implemented. Wæver mentions, however in relation to societal security and 

representation of a unit, that the state (government edt.) is often the most successful one to securitize an 

issue, but that it depends on the support from its society (Wæver 1997:237f). We are of the impression that 

this is even more the case with regards to political security than societal security, especially since 

securitization of an issue often leads to state-centred solutions, which is basically what this proposal 

exemplifies (ibid.:232). Despite a wish from the public and warnings from the transport companies, it was 
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only the parliament who was able to suggest a law on carrier liability and vote it through. This power might 

provide the state’s decisions with legitimacy, but according to Putnam, a negotiation is not successful before 

the ratification in the second phase. This means that the transport companies as constituents can make the 

agreement fail, because they are the ones who implement it (Second reading of the legislative proposal to 

act. No. 74 of 4 December 2015:2+170+208; Evans et al. 1993:23; Putnam 1988:448f). He also argues that 

constituents might be persuaded by side payments, which in this case could be financial support from the 

state (ibid.:450). However, Inger Støjberg (LP) clearly rejected this point as an option (Second reading of the 

legislative proposal to act. no. 74 of 4 December 2015:278).  

 The comments on the necessity and urgency of the proposal feed into the next section, which 

elaborates on the claimed extraordinary character of the situation Denmark found itself within and how 

carrier liability was perceived as a measure that could help accommodate the problems that might arise 

during the temporary reintroduction of border control. 

 

EXTRAORDINARY TIMES DEMAND EXTRAORDINARY MEASURES 

As illustrated in the chapter of the theoretical framework of the thesis, situations defined by a crisis term 

often imply the need to compromise with normal procedures (Nyers 2006:1). Naser Khader (CPP) spoke 

about the situation with terms as unusual times and unusual measures, which to him legitimized the 

measures used to control the borders. He said that “In Denmark we also have to prepare for it, so that we are 

able, if an unusual situation arise, to do something out of the ordinary to ensure that chaotic conditions are 

not evolving, which can lead to a serious threat towards the internal order” (First reading of the legislative 

proposal to act. no. 74 of 4 December 2015:58). Martin Henriksen (DPP) also referred to the situation as 

extraordinary (ibid.:28) and Jan E. Jørgensen (LP) described the situation when he said that “Thousands of 

persons break through the external borders of the EU and every week a wave of refugees and migrants flow 

through Europe, which freely moves from country to country, and which is often outside the control of the 

authorities, because they let the flow pass. It is, which have now been mentioned quite some times now, a 

very very extraordinary situation we are witnessing” (ibid.:30). The vocabulary legitimized both the urgency 

and proposed measures to deal with the situation. Martin Henriksen (DPP) further asked Inger Støjberg (LP) 

about the current pressure on Denmark, hinting at the option of closing the border already at that point. He 

said that “I just need to hear, if it is the perception of the Minister that Denmark is pressured today. Because 

if it is the perception of the Minister that Denmark is pressured today because of the migrant flow and flow 

of asylum seekers towards Denmark, is it then not, if one were to set aside the Schengen rules for a short 

moment, a really good argument to introduce border control, even though it would just be temporary?” 

(Second reading of the legislative proposal to act. no. 74 of 4 December 2015:272). She was firm that the 

temporary reintroduction of border control could not be considered outside the legal framework of Schengen 

and that the current pressure was not strong enough to invoke temporary border control, even though she said 
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that Denmark was in an extraordinary situation (ibid.:270+274; Legislative proposal to act no. 74 of 4 

December 2015 as adopted after the third reading:1; First reading of the legislative proposal to act. no. 74 of 

4 December 2015.:60+100). This illustrates how the political coalition is divided in their interpretation of the 

current state of emergency and that this implies a disagreement of when to act. One can interpret it as a 

constant negotiation of the joint win-set of the coalition.  

By referring to the situation as out of the normal, as different and extraordinary, some of the 

politicians not only ensure a compliance with the wording of the SBC to enforce temporary border control 

and possibly carrier liability. They also ensure that their actions are associated with forceful and positively 

charged concepts as used by Jan E. Jørgensen (LP). To him, the external borders of the Schengen area are 

broken and therefore something must be done. The decision to vote yes stemmed from concepts such as 

responsibility, safeguarding and to foresee what was coming. Things that were previously deemed 

impossible might become possible, he said (ibid.:30). He perceived the current state of Europe and Denmark 

as in risk of moving in the wrong direction if fitting measures, such as carrier liability, did not develop into 

real actions. Sofie Carsten Nielsen (SLP) questioned the definition of an extraordinary situation, which was 

used throughout the discussions, but not described in detail with numbers, events or the like to exemplify 

what would invoke temporary border control (ibid.:54). This shows a critical attitude towards the taken-for-

granted existence of an emergency in Denmark and the securitization of the increasing numbers of potential 

asylum seekers and immigrants and further that an extraordinary situation as a social phenomenon can be 

interpreted in many different ways. As we interpret her statement, she makes an implicit critique of the way 

in which the concept is used to justify a certain action, since an elaboration of the concept itself has not taken 

place. When Nyers explains how refugees are dealt with, he mentions that for them to be considered a 

problem it relies on the distinction and categorization of people and not only the mere number of them 

(Nyers 2006:4). However, in this case, the arguments in favour clearly portray the problem as such because 

of the large numbers, but the problem-solving approach also makes us focus on how the solutions to the 

posed problem are portrayed, and in this case no alternatives are presented other than temporary border 

control supported by carrier liability. 

 Mattias Tesfaye (SD) expressed his consent with the proposal but moreover stated that “(…) it is a 

defeat for the European cooperation that several countries are now feeling forced to implement a bill like 

this. Therefore, the long-term ambition must also be that the Schengen Agreement is once again put into 

force. The open borders are a huge win for trade and togetherness among the people of Europe. We 

therefore hope that the authority that is now given to the Minister will never be put into use. To hope is not 

enough because right now there is a real risk that we will have to face a very specific problem already within 

a few weeks. About 150 asylum seekers enter Denmark every day and additionally, an even bigger number 

travels through our country towards Sweden [Authors’ translation] (First reading of the legislative proposal 

to act. no. 74 of 4 December 2015:2). His argument portrayed the Schengen system as broken and to bring it 
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back, the number of asylum seekers had to be decreased. His understanding of the solution depended on the 

securitization of asylum seekers that was the main threat to the Schengen system. He further said that he did 

not wish that Denmark became the final destination for refugees and migrant flows (ibid.). This argument 

was used by several of the politicians (ibid.:30; Second reading of the legislative proposal to act. no. 74 of 4 

December 2015:238). The argument of decreasing the number of asylum seekers implies a single-solution to 

the problem and thereby a decreasing win-set, which is favourable in negotiations and can improve ones 

possible strategies (Putnam 1988:440). Mattias Tesfaye (SD) portrayed the bill as highly necessary for the 

survival of Denmark as we know it; an existential threat existed, which is one of the key elements of 

securitization (Wæver 1997:48). In this regard, Wæver argues that securitization can influence people to 

think in us/them terms and to blame others, even though one might share some of the responsibility of the 

problem (ibid.:231). For some, the issue of increasing numbers of asylum seekers and immigrants might not 

fit into a discussion about the possible implementation of carrier liability, but it is none the less portrayed as 

the primary reason for the proposal (Written presentation of the legislative proposal to act. no. 74 of 4 

December 2015:1). Therefore, the introduction of carrier liability might decrease the number of 

undocumented migrants in Denmark, but does not solve the problem of why those persons are here in the 

first place. This is due to the limited and technical solution to the perceived problem, which for this proposal 

is not the refugee crisis but the non-functioning of the external borders of Europe. Another critical remark is 

to consider whether the securitized issue is perceived as intentional or unintentional, since the field of 

security has largely “been constituted around relationships of will – it has been about how to handle the 

problem that another will was (allegedly) bent achieving his interests by way of overriding our sovereignty 

(…)” (Wæver 1997:230). In this case, it implies a negligence of the role Denmark might hold in the so-called 

refugee crisis and further that the blame was pushed unto the securitized group instead of the powers of war 

that forced them out of their country.  

 To Mattias Tesfaye (SD), the proposal was legitimate by reference to its dependence on the 

introduction on temporary border control and the threat against internal security or public policy that would 

invoke it. This was done without a reference to the concrete change or consequences that would be caused by 

the increasing numbers of immigrants and refugees and thereby how such a threat could actually be 

personified (First reading of the legislative proposal to act. no. 74 of 4 December 2015:2+46). Of course, this 

assumption builds on a temporary border control sanctioned by the Commission, but since examples or 

numbers do not explain the threats, it makes it hard to know what will allow an introduction. Jan E. 

Jørgensen (LP) enumerated several good aspects of the Schengen cooperation, but also argued that the 

alternatives to the present proposal were far worse and so this was in fact the only option. “When problems 

occur, we solve them”, he said referring to the practical content of carrier liability, disregarding the opinion 

that it would be better to work out a plan of implementation with the transport companies beforehand 

(Second reading of the legislative proposal to act. no. 74 of 4 December 2015:54). The statement also 
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implied a limited time to actually discuss the most suitable way(s) to solve said problem, which provided the 

ones in favour with a relatively small win-set, since only this proposal was acceptable. However, the 

ratification phase is yet to come and so it is difficult to estimate first of all whether the bill will actually be 

implemented and secondly whether it will succeed or if the constituents will hinder this. In this regard, there 

was a discussion about possible consequences of transport between Denmark and Germany should carrier 

liability not work effectively, which would continuously provide undocumented immigrants and potential 

asylum seekers access to the Danish territory. Henning Hyllested (RGA) quoted Martin Henriksen (DPP) for 

saying that “if the trains should stand still, then they must stand still” (ibid.:14). The quote was expressed in 

relation to the critique from several transport companies and the fact that Martin Henriksen (DPP) was 

willing to risk the public traffic for the closure of the border, which clearly illustrates his priorities and 

disregard of local commuters and businesses crossing the border. He answered the critique by saying that 

“But what I have answered to is that we of course cannot help but act, just because someone says that then 

one risks the train traffic will come to a stop. Because it would be irresponsible [not to act, edt.]” (ibid.:16).  

 In this section we have discussed carrier liability as an extraordinary measure, but the analysis also 

shows that the claimed extraordinary situation is not one evolving in Denmark alone. It is also clear that 

what constitutes the claimed pressure on Denmark is the actions by other countries. In this way, it can be 

questioned whether the actions by Denmark are actually ordinary in the sense that the measure is already 

invoked by other member states. Therefore, can this measure still be deemed extraordinary and how long can 

such a measure be used as an extraordinary measure, which entails rapid responses? According to Wæver, 

the extraordinary measure is legitimized through the speech act, but no reference is made to how long such a 

situation may persist (Wæver 1997:13). In the 2016 case, we deal with a situation, where the measure of 

temporary border control has been used for more than six months and at this point might be considered the 

norm and not the exception. However, we are of the impression that a discussion of such time limits are 

actually outside the scope of the theory, which only deals with successful and unsuccessful speech acts.  

  

KEEPING OUT POTENTIAL ASYLUM SEEKERS 

During the 1997 parliamentary discussions, Birthe Rønn Hornbech (LP) argued as a defence of the SC that 

the lacking border control would not lead to an increase in the numbers of potential asylum seekers, since 

they were primarily smuggled into the country (First reading of the legislative proposal to act. no. 221 and 

act. no. 222 of 10 April 1997:5816). This was not case as portrayed by the events of 2015 and 2016 and led 

to debates about how to treat this group of people. In a response to a question by Mattias Tesfaye (SD) about 

the priorities of the left wing parties, Josephine Fock (A) said that “There is solidarity; there is humanity; 

and there is responsibility for all those people, which we are now effectively putting down a frontier barrier 

in front of. That which we in practice are introducing here is that it becomes impossible to apply for asylum 

in Denmark, if you do not have the correct papers. This means that we are pushing the buck along to all of 
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our neighbouring countries. That is some of the content which affects my priorities” (Second reading of the 

legislative proposal to act. no. 74 of 4 December 2015:146). This concern mirrors that which was expressed 

by several of the left wing politicians during the parliamentary discussions in 1997. In this case however, the 

concern was not about the external borders of Europe, but that the Danish borders would be impossible to 

cross without the proper legal documentation. Mattias Tesfaye (SD) most likely agreed with a need for 

solidarity among the European member states, but valued the solidarity towards the Danish welfare state 

even higher (ibid.:156). He defended himself by stating that Denmark did receive the number of asylum 

seekers it was supposed to and that the politicians should be ashamed of increasing that number by five or 

six, which would be the case under the current situation, he stated. Additionally, he said that Denmark would 

still receive asylum seekers after the approval of the proposal (ibid.:148+152). Even though this might be 

true, Ulla Sandbæk (A) was still concerned about the legal basis of the proposal and whether it violated the 

international obligations and human rights, which Denmark was legally bound by. She thought this might be 

the case, when potential asylum seekers would be stopped, before they reached the Danish border 

(ibid.:162). To this Mattias Tesfaye (SD) responded that potential asylum seekers were never entitled to 

claim asylum from anywhere else but the territory on which they were (ibid.:168). Christian Juhl (RGA) was 

even more concerned than Ulla Sandbæk (A) and perceived the proposal as yet another step in the witch-

hunt against refugees. He clearly did not approve of the argumentation used by the government and its 

supporting parties and actively tried to desecuritize the concept of refugees (ibid.:22). Christian Juhl (RGA) 

was of the impression that refugees were perceived as a security threat, which did not reflect the truth about 

these people. Johanne Schmidt-Nielsen (RGA) supported his view and questioned the fact that what 

constituted a threat in the eyes of the politicians in favour of the proposal, was not terrorists or criminals but 

men, women and children fleeing danger (First reading of the legislative proposal to act. no. 74 of 4 

December 2015:32). She too tried to change the negative words, which immigrants and asylum seekers were 

associated with, which is a view supported by Nyers. He also tries to create awareness about the dangers of 

categorizing people into threats, since this can lead to huge negative impacts on the regular perception of 

those people and how they are treated (Nyers 2006:3f). Johanne Schmidt-Nielsen (RGA) also argued that 

carrier liability was likely to result in more rejections than actually necessary, since the fear of getting fined 

could result in faulty rejections (Second reading of the legislative proposal to act. no. 74 of 4 December 

2015:2). The issue is captured by an article about carrier liability in regards to airlines, which states that “(…) 

in trying to comply with the wishes of the Member States, airline staff have been forced into becoming 

accomplices of State’s violation of human rights obligations, refusing to allow asylum seekers (and bona fide 

tourists as well) board flights, flagrantly discriminating against non-European passengers (…)” (Cruz 

1994:5). All this is done, the author claims, in order to avoid fines. Even though this is an article dated back 

to 1994, the same issue appeared in 2015 (ibid.). 
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 Martin Henriksen (DPP) thought that the proposal was an expression of more border control in 

Denmark and perceived the pressure as an “outright mass migration from Africa and the Middle East 

towards Europe and Denmark” (Second reading of the legislative proposal to act. no. 74 of 4 December 

2015:4). However, he did not explicitly talk about which kind of threat the potential asylum seekers posed 

and whether it was towards the Danish state, the Danish culture, the Danish people in general or some other 

elements. The threat of the potential asylum seekers was portrayed as apparent and therefore actions, 

whatever they were, were validated. This point was further elaborated by Mattias Tesfaye (SD), who 

reasoned that the people who might strand in the Copenhagen area would cause both cultural and economic 

challenges (ibid.:112). The immediate economic challenges might be easy to imagine, but what constituted 

the cultural challenges are difficult to be sure of. This discourse on immigrants and asylum seekers ensured 

that they were seen as a risk that had to be avoided, which furthermore legitimized a measure that was 

otherwise abolished by the SC. Mattias Tesfaye (SD) admitted that carrier liability was not a long-term 

solution, but a necessary one (ibid.:112+128). Jacob Mark (SPP) was very critical of the short-term thinking, 

when it was not accompanied by long-term solutions and hereby questioned the intention with the measure, 

since it did not help solve the problem of people fleeing (ibid.:80+208). He agreed that border control, to 

some degree, might be a necessary measure in order to control the number of people entering Denmark, but 

he was not convinced that the measure was likely to succeed, when only enforced as a unilateral decision. He 

thought that a joint European solution was the way forward (First reading of the legislative proposal to act. 

no. 74 of 4 December 2015:56+126). Rasmus Nordqvist (A) was also concerned that the immigrants and 

potential asylum seekers might try to find alternative routes to Denmark, when they found out that crossing 

the border was getting increasingly difficult to accomplish (Second reading of the legislative proposal to act. 

no. 74 of 4 December 2015:84). This meant that not only would the implementation of carrier liability not 

solve the problem, but it might also lead to even more uncontrolled migrant flows and routes, which were not 

secure for the travellers. A similar point was made in the presentation about the accession to the SC (Cruz 

1994:5). 

 The analysis of the parliamentary discussions about carrier liability illustrates a relatively larger 

majority in favour of the proposal compared to the agreement in 2011. There exists a stronger compliance 

with the purpose of the measure as a more effective way of ensuring a temporary border control. This is the 

case, even though the argumentation of those in favour differentiates from one another. The goal is still the 

same; to decrease the number of potential asylum seekers and immigrants in Denmark. By being united in 

the discussions, it was easier for the ones in favour to curtail criticism. This was further strengthened by the 

use of securitization and emergency labels that characterized the discussions and contributed to legitimize 

the reasons for the use of carrier liability. Furthermore, the portrayed threat in the argumentation was not 

explained in detail by either one of the politicians in favour. The speech acts in themselves claim a special 

right to define the content of the threat and the political position of the politicians ensure them with the 
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capacity to act upon this. The political tools decreased the win-set of the politicians in favour since only this 

option was considered. The size of the coalition and the institutional framework created an advantage and the 

critique did not pose a hindrance. The proposal was also legitimized by reference to the developments across 

Europe and especially Denmark’s neighbouring countries. This separates the argumentation from the one in 

2011, where the action by Denmark was perceived as a single incident.   

 

AWAITING IMPLEMENTATION 

Anno 1st of June 2016, carrier liability has not yet been implemented, even though some politicians expected 

that it would be implemented at the same time as temporary border control to effectively deal with the threat. 

One reason could be that the presumed effect of it would not remedy the posed threat of the large number of 

potential asylum seekers, which was the main reason for the reintroduction of border control (Rasmussen 

2016, January 4:). At the press meeting on the 4th of January, the Danish Prime Minister argued that the 

government “has decided not to implement carrier liability at the given moment, which were adopted in the 

parliament – which is the requirement that for example train- and bus companies have to perform check of 

travel documents and visa for foreigners traveling into Denmark from Germany. And choosing not to do so, 

then it is linked to our current assessment of the situation, where we will let the consideration for the free 

movement value higher [Authors’ translation]” (Rasmussen 2016, January 4:1). Furthermore, Lars Løkke 

Rasmussen (LP) argued that if carrier liability was introduced on that specific day, then there would be no 

public transport in the border region with Germany and that this would cause greater negative consequences 

than having illegal refugees crossing the border to Denmark contradicting the view of Martin Henriksen 

(DPP) (ibid.:3; Second reading of the legislative proposal to act. no. 74 of 4 December 2015:14). This point 

questions the threat of the claimed refugee crisis and reasons for the approved law on carrier liability, when 

the consideration of Danes and Germans crossing the border was suddenly far more significant. This would 

explain why the border control has successfully been prolonged several times, but without carrier liability 

being discussed as a supporting measure. It contradicts our findings from the parliamentary discussions, 

where the urgency of the passing of the proposal was of high priority and could indicate that the politicians 

in favour had a plan of how carrier liability would be actively included in a successful temporary border 

control. This is not to confuse with the events that would invoke temporary border control to begin with. An 

explanation is that the measure has not been deemed necessary in relation to principles of proportionality and 

necessity, since it would otherwise diminish the right to free movement across the Schengen area.   

From the analysis of the parliamentary discussions, another argument could be that the government 

would not implement carrier liability due to the criticism it has received from the transport companies 

because of fear that they as constituents would not ratify the agreement, which is key in the phase following 

the negotiations (Putnam 1988:436). Jacob Mark (SPP) said that “Several of the transport companies 

including DSB, the ferries- and bus companies express their concern about this because they simply do not 
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have the necessary skills. It is the employed, the workers – they simply do not know, how they are supposed 

to carry out the job, which will be demanded of them. They do not know how fake ID documents look like, 

they cannot tell the difference [Authors’ translation]” (First reading of the legislative proposal to act. no. 74 

of 4 December 2015:56). His critique focused on the practical implementation of carrier liability and how the 

transport companies had been ignored throughout the discussions. Several of the transport companies 

expressed a concern about the concrete procedure to verify ID documents, even though some of the 

politicians argued that the practical implementation would be up to the transport companies, since they were 

the experts in this area (Third reading of the legislative proposal to act. no. 74 of 4 December 

2015:8+44+226). These opposing arguments between the politicians and the transport companies emphasize 

an imbalance in the legal process.   

The opposing parties highlighted how the implementation of carrier liability could affect the 

relationship with Germany if done in contradiction with German requests. Johanne Schmidt-Nielsen (RGA) 

argued that “It is because that DSB [Danish train company, edt.] has said that the verification cannot be 

performed inside the trains. And the German federal police said that checks carried out by the Danish DSB 

employees cannot take place on the platform, for example at Flensburg train station. So where is it one 

imagines the checking will take place? [Authors’ translation] (First reading of the legislative proposal to act. 

no. 74 of 4 December 2015:62). Inger Støjberg (LP) stated that the control would have to be carried out on 

German soil, even though German authorities rejected this as a possibility. She also said that the government 

would solve occurring problems along the way, which we find to postpone the handling of the current 

critique from both politicians and transport companies (ibid.:4+24+32; Second reading of the legislative 

proposal to act. no. 74 of 4 December 2015:2). These two perspectives highlight the clear contradictions in 

how carrier liability was intended to be performed. It becomes difficult to imagine a successful ratification 

phase, when neither Danish constituents nor Germany (their transport companies) as an affected part were 

properly informed and consulted. A meaningful discussion of the proposal could have served as a way for 

the ones in favour to negotiate the content of the proposal should it be approved. However, those in favour 

reduced their win-set by speaking about the proposal as an urgent matter in need of a solution sooner than 

later. This left out any critical and fruitful debate about alternative solutions to the posed problem and the 

opponents had no option to affect the content of the proposal, because of the large majority. The politicians 

in favour argued that carrier liability was already a known tool and that its implementation would therefore 

work more smoothly (First reading of the legislative proposal to act. no. 74 of 4 December 2015:30+34+88).  

 

7.2.3 TEMPORARY REINTRODUCTION OF BORDER CONTROL IN DENMARK  
Until this point in the 2016 case, we have focused on the national negotiations of the proposal on carrier 

liability, where we have analysed how the national parties have argued their case both for and against the 

proposal. Negotiations about the content have not taken place on an international level, since we have not 
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been able to find any statements from the Commission about possible negative consequences of the 

reintroduction of carrier liability between Schengen member states, even though this would surely oppose 

the right to free movement. We interpret this as if carrier liability in the view of the Commission makes up 

an extension of the temporary border control and therefore do not require an individual reasoning, even 

though the two measures necessitate actions by different actors. In regards to the use of the theory of two 

level games in these national negotiations, we have worked with a number of the concepts such as the two 

phases of negotiation, ratification and win-sets. We have also touched upon the importance of domestic 

coalitions and groups in the course of a negotiation. In this second part of the analysis of the 2016 case, we 

look into the negotiations, which took place on the international level between the Danish government and 

the Commission. Our main argument is that the communication strongly differs from the one in the 2011 

case, where the Commission urged the Danish government to withdraw the agreement on customs and 

border control because of disputes about its legality and compliance with the SBC. As a result, the 

communication was rather challenging for the Danish government, which had to defend itself and repeatedly 

explain the intention and content of the agreement. In the 2016 case, communication was very limited with 

regards to critical responses, even though the Danish government continually prolonged the temporary 

border control and therefore provided many letters to the Commission. The following section provides an 

answer to our third work question:  

 

3. How did the Danish government argue for the temporary reintroduction of border control in 2016 

and how do the argumentation and political context differ from the 2011 case?  

 

BLAMING THE NEIGHBOURS 

On the 4th of January 2016, the Danish government decided to temporarily reintroduce border control by the 

Danish-German border. This action is interpreted as another step in the direction of a tighter asylum and 

immigration system within Danish policy. A package of 344 measures to make it less attractive for potential 

asylum seekers to apply in Denmark was implemented in November 2015, but obviously have not been 

deemed enough to curtail the people crossing the Danish borders (Migration News Sheet 2015, 

December:10). The Danish Prime Minister stated at the press meeting that “It is a big step and it is a step 

that naturally arises in the context of the severe migration and refugee crisis that Europe finds itself in the 

middle of. It is probably the largest and most complex crisis we have yet seen in this century. I am very much 

aware that there are no simple solutions, but there are realistic and responsible responses to the present 

challenges. We can and must protect Denmark. We must also do this in the current situation, where the other 

Nordic countries are tightening their borders, because this is what has happened, and that is what has 

                                                        
4 The Migration News Sheet states that there is talk of 30 measures, even though the correct number is 34 (The Danish State 
Department 2015, November 13; Heinskou & Skærbæk 2015, November 13) 
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happened further here today [Authors’ translation] (Rasmussen 2016, January 4). He argued that the 

government’s decision to introduce temporary border control happened as a chain reaction caused by the 

actions of Denmark’s Northern neighbours. In December 2015, the Finish government demanded Finnlines 

to perform visa checks on travellers from Germany. Sweden announced that it would introduce temporary 

border control and demand checks of passport and ID in the Øresund region between Copenhagen and 

Sweden. 12 hours prior to the Danish temporary reintroduction of border control, Sweden announced that it 

would implement carrier liability for all persons travelling to or through its territory (ibid.). The possibility 

for the government to refer to other member states, which had implemented the same measure, made a strong 

supporting argument, since the Commission had approved all those cases. In all, six member states had 

reintroduced temporary border control because of the increase in asylum seekers and immigrants (European 

Commission 2016b, March 4:9). This point marks a clear difference to the 2011 case, where the actions by 

Denmark happened on a primarily individual level, except for the criticism of the Schengen system spurred 

on by the dispute between France and Italy. As previously mentioned, Denmark tried to legitimize the 

customs and border control by referring to measures in other countries, but failed (Politiken 2011, June 9).  

 The Danish Prime Minister described the measure taken into use as a huge step back for the free 

movement between Denmark and Sweden (Rasmussen 2016, January 4). However, Denmark’s geographical 

location as a gateway between Scandinavia and the rest of Europe could cause a large number of asylum 

seekers to be stuck in Denmark, if Sweden was to send them back to Denmark, due to their lack of 

identification papers (ibid.). He further argued that the temporary border control did not entail that the 

government would have the authority to reject asylum seekers. Quite the opposite, it was expected that on 

the short term more asylum seekers were going to apply for asylum in Denmark, since they were not able to 

proceed when confronted by the Danish authorities. He also made this statement back in November 2015 

(ibid.; The Local 2015, November 12). He stated that the number of asylum applications the last weeks prior 

to the press meeting had been in the amount of approximately 55 on a daily basis, which was a decline 

compared to November 2015. In all, the total number of asylum seekers in Denmark throughout the year of 

2015 amounted to more than 18.000. The intention with the temporary border control was to separate asylum 

seekers from illegal immigrants, who had no legitimate business in Denmark, and furthermore to provide the 

police authorities with the possibility of rejecting and simultaneously to send back those people not entitled 

to stay in Denmark (Rasmussen 2016, January 4; Biener 2015, December 21). The distinction between the 

two groups was not mentioned in the negotiations about carrier liability, but enforces a stronger legal 

separation of the groups. Illegal immigrants could be targeted by the use of carrier liability, but as we have 

shown this have not been considered effective. Lars Løkke Rasmussen (LP) said that the main goal was to 

“(…) secure law and order [Authors’ translation] (ibid.). This goal was repeated time and time again and 

referred to as the legitimate reason for introducing the temporary border control. Words such as law and 

order, internal security and public order are repeated to ensure a compliance with the concepts used in the 
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SBC, even though other elements of the requirements for member states reintroducing temporary border 

control are not fully applied. Lars Løkke Rasmussen (LP) stated for example that the Swedish law on carrier 

liability would “carry with it a serious threat that a big number of illegal foreigners in a short time 

accumulate e.g. in and around Copenhagen endangering the public order and security. We do not want this. 

And it is in this light that we see ourselves forced to introduce temporary [border, edt.] control at the border 

to Germany. We do not want to see refugees and migrants wander our highways. We have to secure peace 

and order” (Rasmussen 2016, January 4). As also mentioned in the review of the proposal on carrier liability 

in the Danish parliament, the SBC states that temporary border control can be legally introduced by a 

member state, when there exists a threat to the internal security or public policy. However, when it is the 

proper time for action is up for interpretation. At the press meeting on the 4th of January, a journalist asked 

about this particular topic and questioned the legitimacy of the border control, since he did not find that 

chaos existed at either the Copenhagen Central Station or the Danish/German border. Lars Løkke Rasmussen 

(LP) responded that the government was acting in due diligence and prepared the authorities for even larger 

numbers of immigrants and asylum seekers (ibid.).  

 Due to the Danish membership in the Schengen cooperation, the rules are decided on a supranational 

level. However, the decision to temporarily reintroduce border control is a national decision under the 

Schengen rules, contrary to the prediction by Wæver that it would be a supranational decision (Wæver 

1997:236). Therefore, the option of temporary border control is also a last resort, when every other option 

has been tried. The 34 measures proposed in November are interpreted as such options that have been 

implemented, but which have not been able to redeem the threat, but all of the measures are focused on the 

national context and the conditions under which asylum seekers stay in Denmark (The Danish State 

Department 2015, November 13). The government hoped to decrease the arrival of asylum seekers, when the 

restrictions made it less attractive to stay in Denmark and that this would redirect them towards other 

countries. These measures do not imply a solution to the high number of asylum seekers in Europe and we 

find that these actions are similar to the ones in the 2011 case, where we used Nyers’ and Cox’ perspectives 

on problem-solving theory. The solution to the posed problem was found within the established legal 

framework instead of turning to alternative ways of thinking. In this regard, Lars Løkke Rasmussen (LP) did 

encourage the European leaders to take responsibility and solve the problem of the external borders, since he 

wanted to ensure the free movement of persons within the Schengen (Rasmussen 2016, January 4). The 

Danish Prime Minister thereby expressed how unilateral actions would not solve the problem, but he neither 

posed a plan for a possible joint European solution.  

 

THE TECHNICAL DETAILS OF THE TEMPORARY BORDER CONTROL 

The Danish temporary border control was originally introduced for 10 days by applying article 25 of the 

2013 SBC with a possibility to be extended for 20 days, if the threat persisted (ibid.). Since December, the 
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Danish police had increased its focus on the Danish/German border, but the temporary reintroduction of the 

border control ensured the possibility to monitor the border with an intensified number of police officers. 

The Danish Prime Minister argued that the control would especially focus on passengers who travelled by 

ferries to Rødby and Gedser and persons, cars, busses and trains, which crossed the Danish-German border. 

As a starting point, the border control entailed spot checks by a relatively low number of police officers, but 

he argued that “We will continuously align control with what is necessary to ensure public order and safety. 

(…) We do have the resources to increase the number of police officers, but it is clear, and one must make 

clear, that those police officers we move to the monitoring of the border, of course are not able to solve 

crimes and create safety in the rest of the Denmark at the same time [Authors’ translation] (ibid.). In this 

way, there was a balance to be considered with regards to the allocation of the police force even though the 

goal was the same; to ensure safety among the Danish citizens. This also illustrates the priority that was 

made in this case. Wæver argues that security has to be perceived as a practise and it is in this practice that 

an actor claims both a necessity for and a simultaneous right to deal with the threat by using extraordinary 

measures (Wæver 1997:13+47f+213). As the quote by Lars Løkke Rasmussen (LP) demonstrates, the 

temporary border control became a high priority and legitimized the allocation of resources within the 

Danish police. The allocation of police officers strongly challenged the capacity of the police force in case 

processing and it was also expected that there would occur a longer waiting time for certain tasks and that 

the level of service would decrease (Bødker 2016, January 5). To this date, 1st of June 2016, the temporary 

border control has been prolonged several times and is currently prolonged until the 12th of November 2016 

(Støjberg 2016, April 29; European Commission 2016, May 4). The government was obliged to argue for the 

legitimacy of each prolongation, of course both to itself, the Danish population, but on a more formal level to 

the Commission and in the following we analyse the communication. 

 

7.2.4 A COMMISSION IN FAVOUR 
The letters from the Danish government to the Commission illustrate the arguments used by the Danish 

government to legitimize the temporary border control in 2016. The contexts of our two cases widely differs 

and this is also expressed in the communication, where the Commission in 2016 welcomes the decision by 

Denmark to temporarily reintroduce border control and only asks a few follow-up questions. An important 

part of the analysis is also to discuss the arguments’ compliance with the requirements in the SBC to 

evaluate the consistency in the way the Commission deals with Denmark as a member state.  

 

A CHAIN OF REACTION 

On the 14th of December, shortly after the Danish parliament passed the bill proposal L74, Inger Støjberg 

(LP) send a letter to Commissioner Dimitris Avramopoulos explaining the Danish situation. Dimitris 

Avramopoulos was and still is commissioner for Migration, Home Affairs and Citizenship and the 
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communication were between these two persons. However, when comparing with the 2011 case, the main 

spokesperson or negotiator on behalf of the Commission was not only the respective commissioner in this 

area, former commissioner Cecilia Malmström, but also the president of the Commission, which changes the 

dynamics between the Commission and the Danish government. To Putnam, the negotiator holds a special 

position and the standing of that particular person, if the main negotiator is a single person, is of significant 

importance. Putnam emphasizes that the popularity of the opposite negotiator can be used as a bargaining 

tool at level 1, the domestic level, but in relation to level 2, where this communication takes place, it seems 

as if popularity plays a different role (Putnam 1988:451). While Putnam argues that popularity can increase 

one’s win-set at the benefit of the opponent, we argue that the popularity and legitimacy of a negotiator at 

level 2 can affect the outcome in a different way. Because of the political position José Manuel Barosso 

enjoyed, we argue that his popularity did not result in a widening of his win-sets, but actually in a 

diminution, since he was able to hold his ground on the key points of the negotiation and criticize the Danish 

agreement again and again. As illustrated in the previous chapter, the strong position of the Commission was 

further strengthened by the lack of a common response from the Danish parties behind the agreement. On the 

contrary, in the 2016 case the communication was increasingly based on an equal power position of the 

negotiators, where each is the respective representative in this area. Furthermore, the communication was not 

established on the grounds of a perceived wrong-doing. While the respective win-sets of the negotiators at 

level 2 in the 2011 case did not seem to overlap for the conclusion of a shared and appreciated agreement on 

the way to proceed, the 2016 case shows a higher level of unity and overlap of win-sets (ibid.:438). The 2011 

case showed a high reluctance from the Commission to increase their win-set and negotiate the terms of the 

customs and border control. A wavering in the attitude of the Commission could have huge repercussions in 

the aftermath of the Italy/France dispute and further encourage other member states to express their criticism. 

We argue that this enforced the strong rejection of any sort of compromise, even though they hesitated to 

provide a final judgement of the Danish agreement.  

 In the letter dated 14th of December 2015, Inger Støjberg (LP) referred to the developments in the 

other Scandinavian countries and how it would create a more complicated travel for the approximately 

30.000 passengers commuting across the Øresund Bridge every day for work or travel. On the basis of these 

facts, Inger Støjberg (LP) argued that Denmark could risk a threat to the public policy and internal security 

because of an increase in the number of illegal immigrants (Støjberg 2015, December 14:1f). On the 4th of 

January, as expected, the Swedish government introduced carrier liability between Denmark and Sweden and 

consequently Denmark reintroduced temporary border control at its borders. Inger Støjberg (LP) elaborated 

on the development of the Danish situation and claimed that 91.000 migrants and refugees had crossed the 

border between Germany and Denmark and that approximately 50% of them were not in possession of a 

passport or other lawful identification documents. She also said that Denmark had received more than 21.000 

asylum seekers in 2015, but feared an increase in this number (Støjberg 2016, January 4:1).  
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 As stated in the section about the technical details of the temporary border control, the focus would be 

on the German border crossing and ferries arriving in the Southern parts of Denmark and “be limited to what 

is strictly necessary to respond to the threat to public order and internal security” (ibid.). On the basis of this 

letter, it seems fair to claim that the main argument for closing the borders was the risk of large numbers of 

illegal immigrants that may or may not strand in Denmark, but does this argument equal the requirements in 

the 2013 SBC, which states that the member state should provide information about “the reasons for the 

proposed reintroduction, including all relevant data detailing the events that constitute a serious threat to its 

public policy or internal security”? (Schengen Borders Code 2013, article 24:5). One main concern about 

this argument is the presumption that the illegal immigrants will constitute a threat to the public policy or 

internal security, but no further argumentation is given as to why this would in fact be so. van der Woude and 

van Berlo are worried that it can result in member states misusing the system to control, regulate and prevent 

migrants from crossing their borders (van der Woude & van Berlo 2015:70). The illegal immigrants (in other 

cases also potential asylum seekers) are securitized without any explanations as to how they constitute a 

threat and this illustrates the special right a power elite holds and that the right entails a valid silencing of the 

reasoning for the securitization. The speech act does not refer to a referent object, e.g. the nation or the state. 

We are of the opinion that the SBC’s definition of what has to be threatened to temporarily reintroduce 

border control is up for interpretation. When we analyse the meaning of public policy and internal security, 

we interpret public policy in relation to the survival of the state and its functioning, meaning that loss of 

sovereignty would result in a state that no longer worked efficiently (Wæver 1997:234). In relation to 

internal security, we perceive this as the citizens’ possibility to perform their everyday practices without 

hindrance from any external or internal threats. When internal security is threatened we perceive it as the 

identity of a society being under threat because the everyday routines of the citizens have to either change or 

stop due to the threat. This interpretation might carry elements of comparison with how Wæver defines 

societal security, however he emphasizes the importance of a sense of belonging to a group. In this case, 

Wæver states that the state (government edt.) is an authorized actor on behalf of the society (ibid.:234+354). 

In the 2016 case, it is the Danish politicians, who on behalf of Denmark, get to declare what is perceived as a 

threat and “by naming a certain development a security problem, the ‘state’ claims a special right” 

(ibid.:353).  

  

COMMUNICATION WITH THE COMMISSION  

Dimitris Avramopoulos responded to the letter dated the 4th of January by inviting Inger Støjberg (LP) to a 

meeting in Brussels. At the meeting, Swedish and German representatives were also invited. The aim of the 

meeting was to “improve coordination among the countries concerned and ensure a better shared 

management of the migration pressure in general” (Avramopoulos 2016, January 5:1). At the press meeting, 

Dimitris Avramopoulos stated that the relationship between the three member states was a real example of 
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European solidarity, hospitality and free movement (European Commission 2016, January 6). One can 

wonder about the choice of words from the Commissioner when he mentioned free movement and European 

solidarity, since the implementation of the measures are a step back for the Schengen cooperation. We 

interpret this as the Commissioner’s approval of the introduction of the temporary border control. 

Furthermore, the press meeting clearly demonstrated overlapping win-sets between the Commission and 

Denmark, since compliance and the similar use of language was far more expressed than in the 2011 case.  

 After the initial 10 days, Denmark prolonged the border control for an additional 20 days in 

compliance with article 25 of the SBC. Inger Støjberg (LP) wrote a second letter to Dimitris Avramopoulos, 

where she stated that “Other measures had, after detailed consideration, been deemed insufficient” (Støjberg 

2016, January 13:1), but as in the case of the first letter, there was a lack of explanation as to what these 

measures actually consisted of. As argued earlier, the 34 measures proposed in November 2015 are not 

necessarily measures relevant for the posed threat of illegal immigrants in Europe and hence Denmark. 

Another argument was that the border control and carrier liability in the neighbouring countries, as explained 

in the first letter, were still in place and therefore, the same risks to public order and internal security 

persisted. She also highlighted how the external borders of the EU continued to malfunction and immigrants 

therefore travelled through the member states (ibid.). Inger Støjberg (LP) specified that “It is not something 

we are happy to do, because both the Swedish and Danish border control inhibit the free movement, which 

we jointly have worked towards for years within Europe. But within the government, we find it necessary to 

react on this completely extraordinary situation and we do what we consider necessary to ensure the public 

order and safety in Denmark [Authors’ translation]” (Ministry of Immigration, Integration and Housing 

2016, January 13). The urgency was hereby emphasized alongside the legitimacy of the actions, since the 

government found them strictly necessary under the circumstances. Two days later, Dimitris Avramopoulos 

send a letter in which he welcomed the Danish decision and asked to get further “relevant information and in 

particular figures demonstrating the need and the proportionality of the decision to reintroduce temporary 

border control, as well as information on the concrete implementation of the controls at internal borders and 

their effects” (Avramopoulos 2016, January 15:1). The question could give the impression that the 

proportionality of the Danish border control was not completely clear from the preceding letters. He 

highlighted how the same information had been asked of the other member states, who had also introduced 

border control, to assess the necessity and proportionality of the actions based on factual data (ibid.). A 

comparison might provide the Commission with information to distinguish between those member states 

who had a valid reason for the border control and those who did not. Even though the initial statement at the 

press meeting might give another impression about the Commission’s approval of the Danish border control, 

we interpret the questions to Denmark as a precaution and a way for the Commission to safeguard 

themselves and ensure that the member states provide valid reasons. We interpret this as a way for the 

Commission to ensure overlapping win-sets between itself and Denmark, since it equals less confrontation 
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and prevents future deviation about the interpretation of the SBC and its criteria for temporary border 

control.   

 In a reply on the 20th of January Inger Støjberg (LP) portrayed the same threats against Denmark. She 

wrote that from the 6th of September 2015 to the 4th of January 2016, 91.800 migrants had entered Denmark 

and that about 21.500 of them applied for asylum. The rest travelled on to Sweden. She argued that spot 

checks would be performed at the border and until the 17th of January 55.000 persons had been checked 

(Støjberg 2016, January 20:1f). Later on, Inger Støjberg (LP) sent a line of new letters to Dimitris 

Avramopoulos, both to announce the prolongations and reply to the posed questions. These letters were sent 

on the 2nd, 11th and 22nd of February and on the 3rd of March. Throughout the letters, she repeated the same 

arguments that invoked the temporary border control to begin with, namely that there existed an on-going 

threat to the public order and internal security due to the neighbouring countries’ decisions to maintain 

border control and carrier liability. On the 8th of February, Dimitris Avramopoulos sent a letter where he 

expressed his consent with the Danish actions, but furthermore wanted to question the findings that not only 

asylum seekers were stopped at the border and the following consequences for the free movement of 

persons. Despite the question, the only direct response was that the border control did not seem to affect the 

traffic patterns in general. From the 3rd of March, the Danish government prolonged the border control in 

accordance with foreseen events and therefore article 24 instead of 25. Throughout the letters, she repeated 

how the border control did not interfere with the fluent traffic across the border and that the government 

acted in accordance with principles of proportionality and necessity, however without explaining in detail 

why this was so (Støjberg 2016, February 2:1; Avramopoulos 2016, February 8:1; Støjberg 2016, February 

11:1f;, Støjberg 2016, February 22:1ff; Støjberg 2016, March 3:1ff; Schengen Borders Code 2013, article 

24+25:5f).  

 On the 9th of March, the Commission revised the SBC and added more criteria to the temporary 

reintroduction of border control. The aim was also to codify or maybe rather de-codified the SBC, since one 

of the purposes was to explain the content in a more informal language (Schengen Borders Code (codified) 

2016:1). It also stated that “migration and the crossing of external borders by a large number of third 

country nationals should not, per se, be considered to be a threat to public policy or international security” 

(ibid.:4). The presence of these people should no longer be considered a threat in itself and so further 

elaboration on the specific threat and the consequences it entailed was necessary. A similar argument was 

used to justify the regulation in 2013. An article from December 2015 indicates that the changes to the SBC 

in 2013 decreased the likeliness of member states successfully implementing temporary border control by 

referring to large numbers of immigrants and potential asylum seekers. The article states that “Obviously, 

this will only be possible if the new rules and procedures are taken into account and ‘insofar as the 

circumstances would be such as to constitute a serious threat to public policy or to internal security at the 

Union or national level’, which constitutes a nearly impossible benchmark to achieve” (van der Woude & 
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van Berlo 2015:77). However, we argue that this is in fact what happened in the 2016 case, and while the 

statement might theoretically still be intact, our empirical sources portray the reality differently. Both 

regulations can be perceived as attempts to guide a correct interpretation of specific passages of the SBC and 

ensure that the Commission’s intension with the content is properly implemented by the member states. In 

the 2016 case, it indicates that the member states’ arguments had not been comprehensive. There had not 

been enough arguments or empirical data to prove the urgency and scope of the threat and whom or what it 

was directed towards. This regulation entered into force on the 29th of March. Despite this fact, the 

Commission received two letters on the 31st of March and on the 29th of April, where Inger Støjberg’s (LP) 

argumentation completely mirrored that of the previous letters and no comments were made to the new 

criteria. Uncertainty existed with regards to the large number of illegal immigrants and potential asylum 

seekers within the European borders. She argued that no change in traffic patterns had been detected. Such 

an argument might be based on the requirements from the 2016 version of the SBC, where the member state 

is also supposed to consider potential negative consequences for the free movement of persons, when it 

reintroduces temporary border control. However, the concept of free movement of persons was not 

referenced, which could indicate that the Danish government did not specifically relate its letter to the 

newest regulation to the SBC, since the analysis illustrate that it otherwise strongly relied on the specific 

wording of the articles (Støjberg 2016, March 31:1ff; Støjberg 2016, April 29:1ff; Schengen Borders Code 

(codified) 2016:3).  

  

BACK TO SCHENGEN – A ROADMAP 

On the 4th of March 2016, the Commission published a detailed roadmap of specific steps for the restoring of 

the Schengen system. The press release of the roadmap emphasized the importance of the Schengen system 

for individuals as well as businesses, but also that it had been “severely tested by the refugee crisis” 

(European Commission 2016a, March 4:1). The actual roadmap highlighted the internal transport, job market 

and tourism as elements that would be negatively affected in the long run. Additionally, the press release 

focused on the strengthening of the external borders and that the member states had to apply the rules and 

stop the waving-through approach of people without a legal purpose in the area (European Commission 

2016b, March 4:4+7). Lastly, the Commission stated that “In reaction, several Member States have resorted 

to reintroducing temporary internal border controls, placing in question the proper functioning of the 

Schengen area of free movement and its benefits to European citizens and the European economy. Restoring 

the Schengen area, without controls at internal borders, is therefore of paramount importance for the 

European Union as a whole” (ibid.:2). Even though the Commission officially approved the member states’ 

actions and decisions to reintroduce temporary border control, the Commission still portrayed the actions as 

unilateral and individually performed. It proposed that actions were replaced by a common act with the aim 

of returning to the original state of the Schengen area (ibid.). According to a list of the member states’ 
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reasons for the temporary reintroduction of border control since the implementation of the SBC, it is clear 

that the list consists of individual actions due to specific circumstances in one member state, e.g. 

international meetings or sport events (European Commission 2016, May 6:1-7). However, this is only 

compliant up until September 2015, where Germany temporarily reintroduced border control on the basis of 

a “Big influx of persons seeking international protection, all borders with focus on Austrian land borders” 

(ibid.:3). Shortly after Germany’s reintroduction other member states followed with similar reasons such as 

massive influx of people seeking international protection, unexpected migratory flows or simply the threat of 

such flows to cross its borders (ibid.:2f). According to the roadmap, the Commission was certain that the 

temporary reintroduction of border control across the Schengen area would not solve the challenges of the 

migration crisis. The member states were criticized for undermining the benefits of the convention by putting 

up border controls and thereby risk the free movement and the European economy. The Commission also 

stated that a mandate had been given from the European Council to strengthen the external borders of the EU 

and that in accordance with this, the Commission pledged the member states to process the asylum 

applications received. The goal was to abolish the temporary border control throughout the member states 

within 2016 (European Commission 2016b, March 4:2f).  

 One might interpret the Commission’s standpoint as a critique of actions by the member states and 

that it perceived them as selfish acts to shut out the migration flows and the underlying problems that caused 

them. Even though the member states might also wish upon the Schengen system’s return to normal, the 

member states seem more unwilling to lift the control than the Commission. The priorities and win-sets 

simply seem to vary between the Commission and the member states exemplified by Denmark. The roadmap 

therefore also shows a difference in attitude in relation to the press meeting between Dimitris Avramopoulos 

and representatives of Denmark, Sweden and Germany in January 2016, where the Commission expressed a 

more positive attitude towards the actions of the three member states and a clear approval and understanding 

of their decisions (European Commission 2016, January 6). With an increasing number of member states 

temporarily reintroducing border control, the Commission might feel pressured to more strongly emphasize 

the need and incentives for a return to the original Schengen system. One explanation is that its authority as 

the monitoring body of the SBC could be undermined by the member states power in numbers. To draw a 

parallel to the reactions in the 2011 case, the Commission was quickly responded to the Danish desire to 

enforce control at its borders, possibly to stop a further development of the criticism. In the 2016 case, it 

seemed important for the Commission in the turn of event to negotiate the interpretation of the SBC, 

however also in this case without an additional explanation of possible negative sanctions, if the member did 

not apply the rules states. The attitude is nevertheless compromised due to the lack of response to the Danish 

letters, which according to our analysis show a lack of consideration of the newest regulation to the SBC and 

its criteria.   

 



 

 72 

APPLICATION OF ARTICLE 29  

On the 2nd of May 2016, Denmark together with Germany, Sweden, Austria and France sent a letter to the 

Commission, wherein they argued for a prolongation of the temporary border control according to article 29 

of the 2016 SBC, which allow temporary border control for periods of six months amounting to two years. 

From the wording of the article, it is not totally clear whether a member state is fully dependent on the 

recommendation from the Council, based on the proposal from the Commission, or whether it is allowed to 

unilaterally decide on the implementation, as long as the member state informs the required institutions and 

other member states (Schengen Border Code 2013, article 26:6f; Schengen Borders Code (codified) 2016, 

article 29:23f). This is also highlighted by Galina Cornelisse, who states that “it is not clear whether the 

Member States can autonomously – i.e. without a prior recommendation by the Council – decide to reinstate 

border control on this ground” (Cornelisse 2014:14). The recommendation surely provides a more solid 

ground on which the implementation could take place, but a sense of individuality also persists, since the 

article does not explicitly state that the reintroduction is not allowed without the recommendation. In any 

case, it is important to remember that the Commission was in a position to critically question the arguments 

of the member states (Schengen Borders Code 2013, article 24:5).  

 Together with the other member states, Inger Støjberg (LP) expressed a grave concern with the latest 

initiatives (those proposed in the roadmap) to ensure the external borders of the Schengen area and argued 

that “As long as there is no control of the external borders of EU, the member states will reserve the right to 

protect themselves [Authors’ translation]” (Ritzau 2016, May 2). They argued that the lack of control by 

certain member states, especially Greece, created pressure from both immigrants and asylum seekers, but 

that “The pressure also stems from radicals, which can take advantage of the situation and enter unseen into 

countries, where they can make attacks” (Ritzau 2016, May 3). In the letter, they argued that the terror attack 

in Paris illustrated the lack of border control and the security risks for the Schengen citizens, even though it 

had been proved that almost every one of the terrorists were raised within their country of attack and 

contained French and Belgian citizenship. Even though the threat is once again not supported by a reference 

to a referent object or sector, the threat of terrorists was new in this regard and relied on a link between 

refugee flows and terrorists. The signatory parties did not assume that the serious shortcomings could be 

permanently remedied within the near future because of its extremely volatile character. They perceived the 

functioning of the Schengen area to be threatened and hereby referred to article 29 of the 2016 SBC 

(Støjberg et al. 2016, May 2:1f; Schengen Borders Code (codified) 2016, article 29:4; Nielsen 2015, 

November 13). Two days later, the Commission approved the request, when the First Vice-President, Frans 

Timmermans, stated that the border control by the external borders was not sufficient enough to led the 

temporary internal border control be lifted (Ritzau 2016, May 4). The Commission therefore proposed to the 

Council that the five member states should be able to prolong the temporary border control with six months 

(European Commission 2016, May 4). As a monitoring institution of the EU, the Commission has to balance 
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the member states’ compliance with the SBC with considerations of the contexts of the member states and 

the Schengen area as a whole. We argue that the Commission therefore has to present a win-set that 

combines these elements and therefore some actions and statements might seem to decrease the win-set 

while others expand it. When the member states jointly require certain behaviour of the Commission, they 

can more easily present a small win-set as the letter from the five member states illustrate and the ability to 

claim that the threat of terror was real worked as a benefit to legitimize the prolongation.  

 

7.2.5 SUM UP  
A constant flow of new documents and political discussions about the reintroduction of temporary border 

control and the rules of the SBC make the 2016 case complicated. We have analysed the parliamentary 

discussions about carrier liability as a supporting measure to temporary border control and they illustrate 

how carrier liability was the only measure presented as a solution to the problem of increasing numbers of 

illegal immigrants and asylum seekers in Denmark. The majority in the Danish parliament argued that the 

threat occurred because of the actions by especially Norway and Sweden and that it could result in a risk to 

public policy and internal security in Denmark. However, securitization of this group of people and the threat 

is not explained and so one can only try to understand how the politicians in favour interpret the wording of 

the SBC and the threat to public policy or internal security. The proposal on carrier liability was adopted 

through an urgent procedure due to argumentation of a risk of an immediate security threat. However, the 

specific role of carrier liability was not discussed and critique from Danish transport companies and the 

German neighbours might have made the Danish government reconsider the use of carrier liability, which 

has not been implemented.  

 We have also analysed the temporary reintroduction of border control, which was invoked on the 4th 

of January 2016. A lot of the same arguments used during the parliamentary discussions were used to 

legitimize the temporary border control. The Danish Prime Minister stated that due to the Swedish decision 

to implement carrier liability at the borders to Denmark and the other neighbouring countries stricter policies 

on border control, he saw no other reason than to introduce temporary border control at Denmark’s border to 

Germany. This happened due to the risk that a large number of immigrants and potential asylum seekers 

would strand in Denmark and therefore pose a threat. However, the threat itself was not explained in other 

ways than in the large number of people that might enter Denmark, so especially the letters after the newest 

regulation to the SBC in March 2016 hold a very limited argumentation for the scope and direct 

consequences of the threat. The political context and ability for the Danish representatives to refer to the 

actions by other countries is an important difference to the 2011 case, where the actions by Denmark were 

perceived as based on individuality. In several letters to the Commission, Inger Støjberg (LP) explained the 

reasons as to why temporary border control was deemed necessary. Only twice did the Commission reply 

with additional questions or concerns. In our analysis we show how the wording of the letters sent from 
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Denmark were almost identical, but that they also shared strong similarities with the wording of the articles 

in the SBC, even though comprehensive reasons are never provided. As a response to the member states’ use 

of temporary border control, the Commission approved and published both a roadmap of how to get back to 

the Schengen system and a regulation to the SBC. The latter document is particularly interesting in relation 

to the communication from Denmark, since it demands even more detailed reasons for the reintroductions of 

temporary border control. Despite this development, the Commission has quietly accepted the Danish border 

control and furthermore extended it until November 2016 due to a joint letter from the member states that 

had temporarily reintroduced border control. The power in numbers therefore plays a crucial role in the 

negotiations with the Commission.  
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8.0 CONCLUSION 
In our thesis we have researched why the political agreement about enforced customs and border control in 

2011 and the temporary reintroduction of border control in 2016 received such different critique from the 

political parties in the Danish Parliament and the European Commission (Commission) in relation to 

Denmark’s membership to the Schengen Convention (SC). To answer this question we have analysed both 

national and international discussions and communication between Danish representatives and the 

Commission. The findings from our analysis turned us in the direction of our theoretical framework and we 

therefore rely on an inductive approach.  

 Our analysis of the two cases shows that the political context and use of tools as securitization and 

specific labels to emphasize a certain line of action differed. The signatory parties thought of the 2011 

agreement on customs and border control as a national issue. They did not include the Ministry of Foreign 

Affairs in the making of the agreement, which implies that the posed problem of cross border crime was not 

intended beyond the national framework. This illustrates elements of the problem-solving theory, where a 

solution to a posed problem is found within the existing framework. In the 2016 case, the legal framework is 

supranationally based, but the actions are still nationally enforced. The critique from the Commission, and its 

questioning of the 2011 agreement’s compatibility with the Schengen Borders Code (SBC) and fundamental 

rights of free movement, was received differently by the signatory parties. The entanglements between 

domestic and international politics are clear in that some of the Danish parties changed their opinion and 

even mirrored the critique in a motion for resolution to withdraw the agreement. The agreement was based 

on a trade-off between the current government and the Danish People’s Party. This relationship complicated 

the government’s response to the Commission and diminished its win-set, since it had to protect both 

domestic and international interests, which put pressure on the small majority behind the agreement. The 

communication and statements by the government was further criticized due to a press release in English that 

portrayed the critique by the Commission as misunderstandings. This point was rejected by the Commission 

who responded quickly to the Danish agreement because of previous disputes between France and Italy, who 

questioned the rules about temporary border control. However, while the Commission actually did change 

the SBC, it was changed to make it more difficult to reintroduce temporary border control and prevent future 

misuse in case of influx of immigrants.  

 Contrary to the 2011 case, the 2016 case illustrates a totally different political context, where the 

Danish government strongly relied on the actions of other European member states to argue for its decision. 

This was actually attempted in the 2011 case, but was quickly denied by every one of the countries referred 

to. The parliamentary discussions about carrier liability between Schengen member states was urgently 

processed to equip the government with a supporting measure under a temporary reintroduction of border 

control. The urgency of the proposal came to legitimize the proposal itself and the politicians in favour 

emphasized how it would only be used in a situation where a serious risk existed to the public order or 
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internal security. The threat and its consequences are only exemplified to a small degree and mirror the 

wording of the SBC to ensure a high degree of compliance, but are still criticized by members of the 

opposition for its lack of details. Furthermore, the law has not yet been implemented, which challenges the 

politicians’ use of both securitization and emergency labels, since the purpose now seems more symbolic 

than practical. One explanation for this is that the tool has not been deemed useful to remedy the threat. 

Other explanations focus on the strong critique from both Danish transport companies, politicians and 

German authorities, which give the impression that the law would never be properly implemented and 

therefore risk a failed attempt in the ratification phase. According to the requirements of the Schengen 

member states when temporarily reintroducing border control, the lack of an explanation of the threat should 

ideally become a weak part in the Danish argumentation when notifying the Commission. When this is not 

the case, we interpret it as such because the Commission is challenged by the number of member states, who 

have reintroduced border control. Its few additional questions to the Danish letters are a way for the 

Commission to express its opinion on a valid and comprehensive argumentation. This understanding is also 

fostered by a decision of the Commission to amend the SBC in March 2016. We interpret this decision as a 

way for the Commission to emphasize its understanding and interpretation of the SBC, which otherwise can 

be vague in specific sections. The changes require the member states to discuss possible negative 

consequences of temporary border control for the free movement of persons and also specify that the threat 

to public policy and internal security cannot per se be attributed to large numbers of third country nationals. 

These changes are not reflected in the argumentation by the Danish government, who use the same 

arguments throughout the letters, namely that the risk persists in the large number of asylum seekers and 

immigrants in Europe and especially the actions by its neighbouring countries. Even though the Commission 

accepts the Danish decision to prolong the border control, it still reflects a somewhat different attitude 

towards a solution to the problem of the many asylum seekers and immigrants in Europe and express how it 

wishes that the unilateral decisions by the member states should be replaced by a common response. The 

2016 case illustrates a Commission, which is in a relatively weaker position to negotiate how the issue is 

solved, especially when it does not itself reflect the monitoring position that it holds. This means that while 

some actions reflect a decrease in its win-set other actions enlarge it. Furthermore, the use of securitization in 

the argumentation, both on the national and international level ensure that possible critique is easier to reject, 

which is a key element in the securitization theory. 

The two cases are exceptional in a research of the Danish relationship and compliance with the SC and 

reflect two very different settings as our analysis illustrates. However, as mentioned throughout the analysis, 

the 2016 case is still evolving and it will be interesting to see how the Schengen cooperation will face up to 

its challenges.   
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