1 Introduction

The democratic deficit has recently become a subject of intense debates between scholars, politicians, journalists and officials. This complex phenomenon is under consideration at the national and at the European level. Both European Union and its Member States try to diagnose and to cure the European polity from its democratic inadequacy. Since the future of European Union highly depends on its legitimization, the efforts to gain the citizens’ support for the EU become more and more intense. However, as the recent political developments show, following France and the Netherlands, the citizens of Ireland answered NO to the Constitutional Treaty that forms the basis of the European Union’s political evolution. This particular situation raises many questions concerning the future of the European polity as the political deadlock affects both the European and the national level of governance. This puzzling occurrence leads me to formulate and to aim to answer a legitimate research question, is the democratic deficit a problem for the European Union, and if yes, why? 

1. 1 Problem formulation

Since the democratic deficit is an issue inseparable from deliberations concerning the political nature of the European Union, many authors dedicated their research to analyze this phenomenon. There is no single definition of the concept of democratic deficit. Thus individual studies are based on selected aspects of the problem, which constitute certain difficulties in the analysis. However, as there are no other means to approach the phenomenon for the time being, I follow the present scientific trend and I tackle the problem by dividing it into several aspects. 

A first step into the analysis concerns the European governance and the selection of those European institutions that are said to have a democratic deficit. Europeanization affects democracy also at the national level as national parliaments are engaged in the European decision-making process. From a normative point of view in political theory the democratic deficit issue preceded the Constitutional debate. In this sense, the Constitution of EU was envisioned as a solution to the problem of democratic deficit. The main issue of debate here is how could democratic deficit be reduced. 

In this thesis I challenge the contrasting assumptions that the democratic deficit is an error of European integration and that the democratic deficit does not constitute a problem at all. I believe that both assumptions taken alone overlook the complex nature of the issue. Therefore, in this thesis I aim to offer an answer to this question – is the democratic deficit a problem for the European Union and if yes, why? 

1. 2 Method

As the democratic deficit is a complex phenomenon, in order to answer the question why is democratic deficit a problem for the European Union, I focus on selected aspects of the problem. For this purpose I divide this thesis into three parts. The first chapter sketches the theoretical background for the analyzed problem. It presents two theories that differ to a large extent: the democratic theory and the multi-level governance theory. I choose these particular theories because they approach the analyzed problem from two different and complementary perspectives. However, both theories serve as an interesting frame for explaining the phenomenon to a certain extent. 

The second part of the thesis presents and analyzes the democratic deficit problem. In this chapter I present and explain the phenomenon and the working definition of democratic deficit. Moreover, I diagnose the problem as presented in the European Commission’s White Paper on European Governance. The last part of the chapter includes an analysis of the democratic deficit through the lens of the democratic and the multi-level governance theories. 

The third chapter of the thesis approaches the phenomenon from a different perspective. The aim of this particular chapter is to stress the importance of factors that affect the division of power between the national and the European level within the EU decision-making process. I use the concepts of subsidiarity, EU’s legal personality and complementary competencies to demonstrate their significance in determining the European governance. Similarly, I emphasize the importance of national parliaments’ engagement in the EU decision-making process. 

For the purpose of the analysis I focus on a certain set of documents. Firstly I use the European Commission’s White Paper on European Governance. I choose this particular White Paper as it presents the current situation of the EU governance, which is said to be the basis for the democratic deficit problem. Secondly, I make use of the proposals for the European governance’s reform prepared by the European Convention’s Working Groups. 

In conclusion I answer the question raised in this thesis through the careful examination of the phenomenon in the light of the theories of democracy and multi-level governance. Therefore, the thesis is based both on empirical data as well as on theoretical analysis of these data. The theory serves as a tool to diagnose existing problems on the basis of empirical evidence. 

My thesis uses a qualitative method of research that involves the interpretation of the available material and an analytical use of theories in approaching the research problem. I find this method relevant, as the democratic deficit is a complex problem that requires the examination of its different aspects and an in-depth understanding that could not be achieved by an exclusive use of quantitative methods. 

2 Theorizing the European Polity

2. 1 The use of theory

The study on the European integration process and of European politics derives from various theoretical approaches from fields of studies of relatively longer scholar tradition. Some authors recognize the growth of a particular trend based on the interdependence between empirical and normative aspects of European politics.
 Since the European integration is not only a historical matter, but also a response to contemporary political challenges, the variety of theoretical lenses that could be used in the analysis is extremely vast. Thus, I find it relevant to use theories that vary considerably in order to answer the main research question. For this reason, this particular chapter will explain why the theoretical approaches of democratic theory and of multi-level governance are useful in the analysis of the problem of democratic deficit.

The reason for using the democratic theory in approaching the democratic deficit is triggered by the assumption that the European governance and the European institutions do not fulfill the criteria of the democratic set-up. Thus, I aim to examine the European polity in the light of the democratic process conditions. 

Since there is increasing support among scholars for rejection of the binary opposition between national and European institutions, multi-level governance could serve as a lens that redefines the EU’s legitimacy problem.
 The theory emphasizes the change in standard governance patterns and the importance of other, non-institutional actors in the decision-making process. The problem of democratic deficit is highly debated especially when it comes to the issue of power transfer from national institutions to supranational institutions. Therefore, the multi-level governance theory could serve as a new explanation of the democratic deficit phenomenon. 

The following sections offer a brief description of each theoretical perspective used in my analysis of the problem of democratic deficit. Subsequently, I analyze the complexity of the issue of democratic deficit in the European Union based on these theoretical tools that I more extensively present below. 

2. 2 The Democratic Theory

Since one could notice many differences between democracies, it is difficult to agree in a homogenous democratic theory. As there are many possible approaches to any social theory, democratic theory faces particular difficulty.
 Thus, in order to understand democracy it is necessary to make a distinction between the ideal and the historically existing democratic systems, which is between theory and social/political practices.

According to Robert Dahl, “there are certain assumptions justifying the existence of democracy as a political order”
. One assumption is that the creation of any political order occurs in specific historical moment. Another assumption is that the formation of political association
 aims at achieving certain ends. To achieve particular ends implies to adopt policies that oblige the members of association to comply with. The decision-makers should constitute the government of the association entitled to set binding decisions. These decisions could be binding without the obligation to punish those who do not fulfill their requirements. Furthermore, the decision-making process consists of two analytically distinguishable stages. These are agenda setting and decisive stage. Finally, only the decisive stage is the proper to resolve weather particular decision becomes binding or not.

Since the European Union is a specific political order I find the democratic theory as an interesting lens to analyze the problem of the democratic deficit with. The conditions of a democratic process introduced by Dahl could serve as a first step into the analysis of the EU´s political development. Therefore, I choose to use the criteria for an ideal democratic process he proposes. These are:

· Effective Participation

· Voting Equality at the Decisive Stage

· Enlightened Understanding

· Control of the Agenda

In order to properly describe these particular conditions, a detailed explanation is necessary. However, when analyzing the democratic process of a political association one should bear in mind that these particular conditions are the ideal typical ones. Still, I find them useful in analyzing the democratic character of the European polity. 

First of all one should take into account the condition of “effective participation”. This means that citizens should have equal opportunity to express their preferences concerning the final outcome of the decision-making process. The lack of knowledge regarding citizens’ preferences makes taking them into account impossible, which is equal with denying their opportunity for the effective participation.
 

I find this particular condition very unlikely to be implemented in the real world. Already the total expression of preferences is an ideal situation, which in present conditions of extensive political community is difficult to satisfy. At the level of the nation-state for instance, many citizens while setting their preference may choose “the less evil”. This means that in different circumstances they would form their preferences in a different way. Moreover, the possibility to express one’s preferences may vary independently from the state’s ability to ensure certain criteria as some citizens may have more resources to express their preferences than others.
 Therefore, I consider the condition of “effective participation” is not a sufficient variable for evaluating the democratic character of a polity.  

Secondly, the “voting equality at the decisive stage” implies that every citizen should be granted with equal opportunity to express his/her choice in regarding particular stage of the decision-making process. However, this particular condition only implies the participation of the citizens in the decisive stage without setting any requirement insuring the voting equality during former stages of the decision making process. Furthermore, this condition does not offer any requirements regarding the voting method. In the same time, the condition of “voting equality” does not take into account the principle of majority rule during the decision-making process.
 

Thirdly, “enlightened understanding” condition means that

“Each citizen ought to have adequate and equal opportunities for discovering and validating (within the time permitted by the need for a decision) the choice on the matter to be decided that would best serve the citizen’s interest.”
 

This condition expresses broadly recognized assertion that in order to know what is good, if not best, people should be enlightened to certain degree.
 Therefore, it could also determine the shape of the political institutions within any association to certain extent.
 

Finally, the Control of the Agenda condition signifies

“The demos must have the exclusive opportunity to decide how matters are to be placed on the agenda of matters that are to be decided by means of the democratic process.”
 

This condition expresses the essence of democracy, where it is the people who must have the final say. However, it does not imply the fact that every decision should be taken by the citizens. Instead, the people can choose to have particular decisions made by representative body, which is equal with the delegation of decision-making on particular matters.
 If these decisions are made according to democratic procedures, the particular political process could be labeled as a democratic.

Nonetheless, all these criteria are ideal conditions that are not fully attainable in political reality.  If attainable, they would satisfy requirements for an ideal democratic system in the light of the theory. However, in order to evaluate the democratic character of a polity it is worth asking to what extent the political system fulfills these criteria.
 Therefore, I use these particular conditions to analyze the political development of the European Union.  Afterwards, they will help me to answer the question, is the democratic deficit a problem for the European Union.

As political systems differ in scale one might ask about the possibility to specify a set of institutions necessary for the democratic process in general.
 One may assume that democratic polity is a regime with set of specific institutions distinguishing it from other regimes. Such set-up might be called “polyarchy” and is the most complete stage of the democratic process that ever existed in the real world.
 This particular term may as well refer to the process of transferring democracy to the nation-state level a type of political set-up that differs from other non-democratic or early-democratic regimes.


Another issue concerns a political design that would best fulfill the democratic conditions within the polyarchy. In the light of the theory it is composed of: 

· Second chamber of the legislative that represents different interests from the first chamber

· Special majority procedures such as two-thirds 

· Public opinion that evolves

· Judiciary that has authority over certain protections.

In turn, institutions necessary for the existence of polyarchy would be:

· Elected officials

· Free elections

· Right to run for the office for all adults

· Freedom of expression

· Provision of alternative sources of information

· Right to form independent associations

Certainly, one might appear optimistic when evaluating the European polity as a democracy. Since the transformation from the small-scale Greek democracy of city-state to large-scale democracy of nation-state took the Western world more than 2000 years, the idea of transforming democracy to the newly arising supranational polities may seem to be beyond the scope of our theoretical perception at the time being. Still, one question remains worth asking: Is democracy at all possible to be introduced? Or maybe as a matter of fact the idea of democracy is just utopian decoy for the masses in order to convince them to particular institutional set-up? This point of view historically seems to be far more convincing than idea of the political set-up that may never come to force. Of course it doesn’t stroke the point of the democratic process. Just the other way about, it gives the new light to the perception of the democratic process and its aims. I deem, following the theorists of minority domination lens, that every political set-up, despite the advancement of its democratic institutions is build on the bedrock of two groups – the ones that rule and the ruled ones. First group constitutes the minority and the other the majority. Therefore, the power belongs to only one group, which is the minority. The majority is then being ruled in more or less legal way.
 Since the nature of human being strongly recognizes the desire for power and at the same time the most natural expression of human priorities is the sphere of politics, its features could naturally disclose during the process of collective governance. Nevertheless, the concepts of power, domination, influence and control are theoretically troublesome and it is not the aim of this thesis to evaluate weather there is minority domination within European Union or not.

2. 3 Multi-level governance theory

The concepts of influence and domination are difficult to define but social sciences offer various theoretical lenses to approach them. I find it relevant to apply the theoretical framework of multi-level governance in analyzing the issue of European democratic deficit. According to Philippe Schmitter the multi-level governance (MLG) is 

“An arrangement for making binding decisions that engages a multiplicity of politically independent but otherwise interdependent actors – private and public – at different levels of territorial aggregation in more – or – less continuous negotiation/ deliberation/ implementation, and that does not assign exclusive policy competences or assert hierarchy of political authority to any of these levels”.
 

There are also other theorists that perceive the European polity as a web of political links between national and European institutions.

The multi-level governance concept is useful in explaining the transfer of power between two levels of governance within the European Union – the nation state level and the supranational level of European policy-making. It constitutes an insightful perspective into the European matters and the factors that trigger the policy within the European polity. According to Wolfgang Wessels

“traditional models of governance applicable to the nation-state or international organization cannot truly reflect the governance within the European Union”.

The multi-level governance theory emphasizes the importance of dynamic aspects in the political evolution of the European polity.

The basic explanation for the national governments’ engagement at the European level is the need for constant increase of welfare at the national level. Therefore, in order to satisfy the citizens’ demands the nation state follows the trend of transferring its authority to the European level, where through the institution of joint government can set up decisions satisfying citizen’s demand for the welfare
. This process started at the end of World War II where there was a need to bring Europe out of the devastating effects of the war. Thus, the need for a common stance in improving the welfare prompted a shift to a more supranational outlook over the national problems. Due to this process nation states opened their markets in search for economic growth. However, through the involvement into various interdependencies at the European level, the nation state was constantly experiencing a loss in certain areas of its previously exclusive sovereignty. 

Under these circumstances, the national governments tried to increase their influence at the European level, and due to the multi-level governance lens to restore the support of the citizens. The struggle of nation state for maintaining the influence over policy at the European level and, at the same time, at the national level is called the “third way” of governance.
 According to the multi-level governance theory the third way of governance reflects the transition from the traditional political set-up of the nation state to a new form of governance such as European polity. This new form of governance could be-called a “democracy in the transnational state”. 

The democratic deficit issue through the theoretical lens of multilevel governance acquires new features that I try to highlight further. In the light of this theory, one could assume that the lack of legitimization at the European level could be explained as an effect of the weak institutional design resulted from the growing interdependence of nation state in the European Union.
 Following the argumentation of this theory, such opposition to the involvement of nation states into the collective governance of the European Union will increase. As an effect, the democratic deficit will remain a constant problem as it is expected that any efforts of strengthening the European institutions will be opposed by the citizens in the Member States. This theory only highlights the problem of democratic deficit while encouraging the strengthening of European institutions.  As it does not offer a solution to this problem, I find it important that one tries to search for more innovative ways of solving it than strengthening the European institutions. 

Interestingly enough, through the theoretical lens of multi-level governance the democratic deficit could be seen as a friction between the interests of the nation states and their citizens. Following the argument of the theory as the nation states are loosing control in certain fields at the national level, they want to recapture their influence through the collective decision-making at the European level. The transfer of power from the national to the European level is based on the treaties establishing and modifying the European polity.
 These particular treaties aim to expand the prerogatives of the European institutions. As recent history shows this process is partly sabotaged by the EU citizens. The attempts to enforce the Constitutional Treaty and recently the Lisbon Treaty met a strong opposition from the EU citizens in France and the Netherlands and, more recently, in Ireland. Therefore, one could tell that there is a certain conflict of interests between the citizens and the governments within the nation state. This particular conflict originates from the nation states’ desire to fulfill their citizens’ demands. However, the mean to fulfill citizens’ needs that is through the power transfer to the European level seem to lack citizens’ approval. Such paradoxical phenomena could be regarded as an important aspect of the democratic deficit problem. 

3 Diagnosing the EU´s democratic deficit
The democratic deficit as a concept expresses belief that the European Union’s institutional design is democratically inadequate and that European institutions are   too complex and distant from the EU citizens. The main issue in the democratic deficit debate is that European governance is dominated by the Council of the European Union that combines legislative and government powers and by the European Commission that lacks democratic legitimacy.


The issue of democratic legitimacy of the European institutions became increasingly sensitive with the implementation of the Maastricht, Amsterdam and Nice Treaties that reinforced the powers of European Parliament. In addition, the Nice European Council triggered a broad public debate concerning the future of the European Union and ipso facto of the democratic legitimacy of the EU. Afterwards, in July 2001 the Commission issued a White Paper on the European governance, which launched the debate concerning its reform. The Laeken Declaration on the Future of the European Union adopted on 15 December 2001 was the next step of bringing the Union closer to its citizens. Its immediate result was the creation of the European Convention set up in order to examine key aspects regarding the future of European Union. 

In this chapter I analyze the process of identifying the democratic deficit within the EU and the solutions proposed to scale down the democratic inadequacy of European institutional set-up. I base my analysis on the Commission´s White Paper on European Governance.
3. 1 The democratic deficit in the Commission’s White Paper on European Governance

The democratic deficit in Commission’s White Paper on European Governance is described very clearly:

 “Political leaders throughout Europe are facing a real paradox. On the one hand, Europeans want them to find solutions to the major problems confronting our societies. On the other hand, people increasingly distrust institutions and politics or are simply not interested in them”.
 

The White Paper implies that the particular situation is an effect of complexity and remoteness of the European political system, which makes it difficult to understand. On the contrary, the Paper states that the EU citizens expect the Union to respond to challenges such as unemployment, crime, and regional conflicts, as well as to provide better opportunities for economic and human development. According to the White Paper, “they expect the Union to act as visibly as national governments”.
 In order to fulfill citizens’ demands the Commission proposes a reform of European governance. The democratic institutions at European and national level are to be strengthened in order to “connect Europe with its citizens”.
 Therefore, the Commission posits that both, existing Treaties and the next Inter-Governmental Conference should serve for the adaptation of the European governance. To achieve the goal of governmental reform the Commission proposes certain measures. 


First and foremost, the conditions of better involvement and more openness are to be introduced in the working environment of European institutions. Their application is expected to facilitate the understanding of European governance’s functioning. Therefore, the Commission obliges itself to provide on–line information concerning the policy preparation. Moreover, the Commission declares to set up a systematic dialogue between the European level and the regional and local governments at the early stage of policy-making. Afterwards, the Commission aims to improve the implementation of the Community legislation and to establish consultation on EU policy. The White Paper asserts the importance of the dialogue between local governments and citizens. However, the assurance of this provision lies within the Member States’ responsibilities.


As a matter of fact these particular proposals aim to provide openness and a better functioning of the European institutions. However, the increase of information needed for insuring openness leads to an intensification of the complexity of the EU information system. Therefore, the EU citizens may feel even more lost in the information provided by the European institution than they are at the present. Moreover, the condition of providing on-line information concerning policy preparation favors by default the particular group of citizens that have access to Internet. This leads to a situation of unequal distribution of the access to information. The group of citizens who do not have access to the Internet is still considerably large. Even though the Internet becomes a more and more powerful mean of communication and of gathering information it is still at odds with the traditional way of collecting information within particular citizens’ groups. At the same time the democratic deficit debate aims in enhancing the democratic values within the European polity. Unfortunately the means used for achieving this particular goal are not very effective. The effort to make the European institutions more democratic cannot be successful when it excludes particular groups of citizens from the access to information and, ipso facto, from the possibility to allow them an informed political preference. 

Thereafter, the White Paper postulates to improve the EU policies and their quality. The main objective remains the acceleration of the legislative process.  The Commission posits the usage of different policy tools and the simplification of the European as well as of the national rules. Albeit, in the field of national law the Commission emphasizes that the simplification is an issue to be solved by the Member States. 


With respect to institutions, the Commission postulates a closer co-operation between the European and the national levels regarding the creation of an overall policy strategy. Therefore, the Commission will provide the long-term policy objectives. At the same time, the White Paper implies that the next Inter-Governmental Conference should refocus the Commission’s executive responsibility. Moreover, the Commission postulates a greater engagement of the Council and of the European Parliament into policy design and its implementation.


The aim to provide long-term policy strategy emphasizes the trend to enhance the stand of the Commission within the European polity. The European Commission reveals its intentions to influence the European policy-making in the long run. This particular attitude is the evidence of the pressure for the improvement of European polity’s democratic qualities from the European level. At the same time the Commission postulates greater engagement of the Council and of the Parliament in defining the European policy. Still, both the European Commission and the Parliament represents the European level of influence within the decision-making process. For that reason, the role of European institutions will be increasingly stronger. For the moment such trend could be understood as a symptom of enhancing the democratic aspects of European polity. One could acknowledge that the aim of such treatment is to even out the gap between the strong executive and the relatively weak legislature. Nevertheless, in the long run it could become a symptom of the European institutions’ desire to influence the European level to a much greater extent. Interestingly enough, the weak political stand of the EU institutions at the moment cannot undermine their future development.  


Subsequently, the Commission justifies the need of reforming the European governance with the argument of a positive impact of European integration on the nation states. The White Paper implies that the integration resulted in stability and economic prosperity of the European continent. Furthermore, it claims that such results would not be achieved by the any of the single states.
 Thereby, the Commission affirms that the economic demands of the citizens were possible to be satisfied to a much larger extent due to the European integration process. Such claim could be fully justified on the ground of the multi-level governance theory. According to the multi-level perspective the European integration is a result of citizens’ demands towards the nation state that is not able to sufficiently satisfy their requests for welfare as well as for economic needs. Such convergence of the theoretical framework and the research problem makes it additionally interesting. 

The Commission asserts that the Union has a double mandate through the Council and the Parliament, representing respectively the nation states’ governments and the citizens. However, according to the Commission ‘many Europeans feel alienated from the Union’s work’.
 Such situation creates a feeling of uncertainty at both national and European level, as both the nation states and the EU institutions are unable to pinpoint the political shape of the European Union. The division of power between the European Union and the nation states is highly complex and its future balance is uncertain. The Paper states that such situation disables the Union to act effectively.


Therefore, the Commission expresses the need to change the present situation. The double mandate and thus, the representation of governments and citizens do not satisfy the criteria of proper functioning governance. The White Paper does not suggest any way of solving this particular problem. Still, it implies that the double level governance is the ground for the citizens’ alienation within the European Union.

Moreover, the Commission states that the citizens expect the EU to act as visibly as their respective governments. Hence, the White Paper suggests that the need to strengthen the European governance is due to citizens’ demands.
However, the measurement of citizens’ preferences is a very difficult task even at the nation state level. The fact that the citizens are not active at the European level creates additional difficulties to properly measure their potential or desirable choices. Therefore, the claim that it is the citizens’ will to strengthen the European governance is so far an overstatement. 


In spite of this, the Commission relied on its own arguments and decided to set up the reform on the European governance within the existing Treaties’ framework in early 2000. According to the White Paper ‘reforming governance addresses the question of how the EU uses the powers given by its citizens. It is about how things could and should be done’.
To achieve these goals the Commission proposes five principles for the European governance. These are:

· Openness – the institutions should work in a more open way, and inform about the EU actions and about its decisions

· Participation – ensuring wide participation as an effect of the right approach of nation states when developing and implementing the EU policies

· Accountability – the role of European institutions and nation states in the legislative and executive process shall be clarified and their responsibilities should be delineated

· Effectiveness – more effective policies and decisions taken on an appropriate level

· Coherence – the need for political leadership and stronger institutions able to face responsibilities of the complex polity

The White Paper states that the EU should refocus its policies. The European Union should identify its long-term objectives. The institutions should guard against any decisions that may be inspired by the short-term thinking. Additionally, the institutions should be refocused. The way they work should be changed. The institutions should concentrate on their core tasks: 

· The Commission should concentrate on initiating and executing policy

· The Council and the Parliament – legislation and budgets

· The European Council – political guidance

According to the Commission 

“it is time to recognize that the Union has moved from a diplomatic to a democratic process, with policies that reach deep into national societies and daily life”.

 Therefore, the Commission postulates that the national parliaments and the European Parliament should become more active in stimulating the debate on the future of European Union. After the Commission the national parliaments should be responsible for initiating the discussions on the European policies at the national level. At the same time, the control of the European Parliament on the execution of the EU policies should be strengthened.

Thus, the Commission implies that the role of legislative should be relatively strengthened vis-à-vis the governments at the national level. Such procedure would have important implication at the European level. The possibility for the national parliaments to influence the decision-making process at the European level may provoke situation where the national parliaments could gain more power over the governments. Simultaneously, the role of European Parliament would be strengthened. In these circumstances the cooperation between legislature of national and European level could counterbalance the power of legislature and executive within the European polity. 


The White Paper postulates that the Commission should concentrate on:

· Policy initiation

· Policy execution

· Guard of the Treaty

· Representation of the EU on the international stage

At the same time, the responsibility for controlling the Commission’s actions should be a matter of the Council’s and the Parliament’s prerogatives. According to the White Paper the issue of balance of power between the institutions should be renewed. 

“It should lead to modifying Treaty article 202 which permits the Council alone to impose certain requirements on the way the Commission exercises its executive role. That article has become outdated given the co-decision procedure, which puts Council and the European Parliament on an equal footing with regard to the adoption of legislation in many areas. Consequently, the Council and the European Parliament should have equal role in supervising the way in which the Commission exercises its executive role”.

Therefore, the Commission postulates greater involvement of the European Parliament into the decision-making process and thereby, limiting the Council’s power. Such procedure can result in strengthening the legislature at the European level, but it can also bring about an increase of power of European institutions vis-à-vis nation states. 

3. 2 Summary and analysis

To sum up, in order to reform the European governance the Commission postulates:

· To refocus the institutions’ roles and responsibilities

· To involve the national actors in the decision-making process

· To strengthen the Community method as a way of decision-making at the European level

· To divide the powers between the executive and legislature

· The clarify the division of competences between the EU and Member States

All of these postulates clearly indicate the desire to strengthen the European institutions. On the one hand, looking from the democratic theory perspective, this particular attitude may result in enhancing the democratic aspects of the European integration process. On the other hand, through the lens of multi-level governance theory, it may be a symptom of the struggle for taking over the power transferred from the national to the European level.  

Assuming that the European Union is a form of political association, in the light of the democratic theory it still lacks certain democratic characteristics. However, the ideal of democratic association has never occurred in the real world, and according to some authors, it will never occur.
 The analysis of any more or less democratic association requires the understanding of the fact that the criteria of the ideal democracy may never be fully satisfied. Certainly, it does not indulge in perceiving any political association as a democracy. Probably when analyzing any political system one could find a feature or set of features suitable for democratic design. Still, such operation is not the aim or task of the democratic theory. As a matter of fact, when analyzing the political design of any association one should look for the features that are considered democratic and for those features that do not fulfill the requirements of democracy. Moreover, one should examine weather the democratically inadequate conditions are supposed to be more democratic and weather the possibility of increasing their democratic adequacy exists. In order to effect such application one should analyze the process of creating such particular polity and to examine weather it fulfills the democratic criteria or not. 

According to Dahl, the process of creating a political association with features of typical democratic design requires:

· Effective Participation

· Voting Equality at the Decisive Stage

· Enlightened Understanding

· Control of the Agenda

Subsequently, I analyze the European Union’s political design in the light of these particular conditions in order to assess the extent to which the European integration fulfills the requirements of the democratic process.
The condition of “effective participation” implies that citizens’ should have equal possibility to express their political preferences. However, in any democratically adequate association this condition is satisfied. The intension to guarantee the citizens’ the possibility to equally express their preferences would demand from the state the reorganization and redistribution of economic sources that divide the citizens according to uneven access to knowledge, education and therefore, uneven possibility to properly shape their own political preferences. Education plays an important role in enlightening citizens’ attitude towards governance. Well-educated citizens who understand the implications of certain economic policies could be fully aware of the possible consequences of their political choices. That is why they are able to choose in harmony with their political beliefs. Unfortunately, due to the lack of knowledge, some are often forced to shape their preferences on the ground of personal attitudes towards certain actors or they are forced to choose ‘less evil’ from the possible political choices. These particular attitudes are often met in many associations that are said to fulfill the criteria of the democratic process to the large extent. This does not mean that the criterion of effective participation is improper for estimating the validity of democratic process but rather that it should be treated as a necessary but not sufficient indicator of democratization. 

According to the European Union the condition of effective participation should be a guide of improving the democratic adequacy of the European integration process. As a matter of fact, there are strong impulses from the European level to improve the citizens’ access to information as well as their knowledge of European governance. However, these attitudes are still not sufficient to satisfy the expectations of the adequate democratic process. The condition of effective participation implies that all the citizens’ should have equal access to information. Still, the reality is far remote from these expectations. Concerning the knowledge about the EU only some groups of citizens are properly educated in the field of European Studies. The large group of EU citizens still lacks knowledge concerning the policy-making that affects them. That’s why the first step to improve the condition of effective participation should be the improvement of accessibility to information policy concerning European governance for all EU citizens. A first step could be a diversification of the official languages of information. 


The condition of voting equality at the decisive stage implies that the citizens should be granted the opportunity of expressing their preferences in the decisive stage of decision-making process. Such condition is fulfilled to a certain extent. For instance, the citizens’ preferences concerning the acceptance of the Treaties are taken into consideration either directly or through the national parliaments. . However, as one could easily notice, the sphere of national parliaments’ activity at the European level is limited. Therefore, through the lens of democratic theory, the urgent need of engaging the national legislature in the European governance is compatible with the desire to enhance the democratic qualities of the European polity. 


However, from point of view of multi- governance theory, this particular attitude could be seen as far more reaching than improving the democratic adequacy. From this perspective, the effort to engage the national parliaments in the decision-making process at the European level could be seen as a symptom of the desire to limit the power of their respective governments at the European level. Therefore, the European legislature would become stronger vis-à-vis the executive. Interestingly enough, both attitudes would result in strengthening the legislature and thus, in improving the democratic features of the European polity.


The additional condition of “enlightened understanding” implies that people should be enlightened to a certain extent in order to take up policy choice that best fulfills their interest. This particular condition is highly connected with the matter of access to information, as it is the main way for the citizens to shape their potential preferences. Therefore, the lack of successful information policy may harm fulfilling both, the condition of effective participation as well as the one of enlightened understanding. This is in fact the current situation in the European polity. 


Finally, the condition of “control of the agenda” implies that the demos should have control over matters that are placed on the agenda. The citizens should have their legislative representation that could ensure protection of their interests. As a matter of fact such situation at the European level does not exist. The executive power is relatively stronger vis-à-vis the legislature. Moreover, as the citizens do not show an interest in European politics their preferences simply might not be expressed by the existing legislature. 

However, the strengthening of the existing legislature alone could not fully satisfy this criterion. Even though the European Parliament’s role was systematically strengthened it did not diminish the distance between the EU citizens and the European polity. Moreover, it increased the scope of the democratic deficit debate and to a certain extent it might have been the cause of the existing deadlock of European integration. Therefore, the most reasonable way to fulfill the criterion of “control of the agenda” is to improve the EU’s information policy and the access to information concerning European governance. On the one hand, from the perspective of democratic theory the European Union is an association under democratic process. However, none of the conditions required to ensure democratic adequacy is satisfied. In the above analysis I argue that this particular situation is caused by the lack of proper information policy that is crucial for shaping citizens’ preferences. As a matter of fact any of the requirements of the democratic process could be fully satisfied, but without the citizens’ preference choice they would not suffice. Therefore, in the light of the democratic theory, it is expected that the reform of the European governance postulated by the Commission in its White Paper on European governance will enhance the democratic aspects of the EU integration. 


On the other hand, from the perspective of multi-level governance theory, this particular Paper could be seen as an evidence of the European institutions’ desire to strengthen their power vis-à-vis nation states. Such application would enable them to take control over the decision-making in the European Union and thus, according to the minority domination theory, to influence the decision-making process in the nation states as well. However, as I will explain in the next chapter, this particular situation of dominating EU institution is far from reality. 

4 “Curing” the democratic deficit: European Convention´s proposal on the reform of European governance
The process of reforming the European governance started with the Nice Treaty and the ‘Declaration on the Future of the European Union’ annexed to the Treaty. This particular Declaration postulates constant improvement of the EU institutions. 

The reform should consist of three stages:

· The debate on the future of the European Union

· The Convention on institutional reform 

· The Intergovernmental Conference 2004

The main aspects of the institutional reform are improved and specified in The Laeken Declaration of 13 December 2001. The Declaration defines the key issues to be discussed at the Convention on the Future of Europe. These are: 

· The division of competence between the Union and the Member States

· The simplification of the European legislative instruments 

· The balance of power between the European institutions

· The constitution of the existing Treaties

The European Convention was established in order to analyze the postulated reforms and to make proposals for the institutional reforms. It worked on these aims from 28 February 2002 to 18 July 2003 and it was composed of: 

  15 Heads of States/ Government Representatives 

  13 Heads of State/ Government of the Candidate States Representatives 

  30 National Parliaments Representatives 

  26 National Parliaments of the Candidate States Representatives

  16 European Parliament Members 

  2 European Commission Representatives

Within the observers were:

· The Economic and Social Committee - 3 Representatives

· the Committee of the Regions - 6 representatives

· the social partners - 3 representatives

· the European Ombudsman

Additionally, the Praesidium was responsible for giving the impetus to the Convention’s work and for overseeing its activities. It was composed of:

· the Chairman and Vice Chairman

· 3 Representatives of the EU countries holding their Presidency during the Convention’s work

· 2 National Parliaments Representatives

· 2 European Parliament Representatives

· 2 Commission Representatives

The Convention main working methods were:

· plenary sessions – held once a month

· working groups – detailed examination of particular issues

In this chapter I analyze the main aspects examined by the Convention on the Future of Europe concerning the reform of the European governance. My analysis is based on the documentation issued by the Convention’s Working Groups. The chapter consists of four sections divided according to four main issues that I identified as important for the analysis - subsidiarity, EU’s legal personality, complementary competencies and the national parliaments. 

3. 1 The Principle of Subsidiarity 

According to Article 5 of the Treaty Establishing the European Community:

“The Community shall act within the limits of the powers conferred upon it by this Treaty and of the objectives assigned to it therein.

In areas which do not fall within its exclusive competence, the Community shall take action, in accordance with the principle of subsidiarity, only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community.

Any action by the Community shall not go beyond what is necessary to achieve the objectives of this Treaty” 
The distribution of power between the European Union and the Member States is inseparably related to the principle of subsidiarity introduced by the Treaty establishing the European Community. 

According to Article 2 (ex Article B) of the Treaty establishing the European Community:

“The objectives of the Union shall be achieved as provided in this Treaty and in accordance with the conditions and the timetable set out therein while respecting the principle of subsidiarity as defined in Article 5 of the Treaty establishing the European Community”’

The principle of subsidiarity lays down the action at the European level should be taken only when it cannot be better achieved at the national level. According to Mr. Adrian Severin, member of the Convention, 

“it is a rule of efficiency, but it does not lead to a predictable and automatic allocation of the competencies between the European Union and the member states. A pragmatic and predictable definition/interpretation of the principle of subsidiarity is necessary, in order to determine, on every occasion, the best distribution of tasks between the European and the national level, between the regional and the local one”.

The principle of subsidiarity and its efficiency were discussed within the Working Group on the Principle of Subsidiarity. The Group examined the principle and proposed certain ways of improving its application and its monitoring in the European Union. 

According to the Group’s Report, the principle of subsidiarity is already under examination by the Institutions that are taking part in the decision-making process. However, the matter of subsidiarity and its importance requires additional analysis and improvement, with reference to its application and monitoring. According to the Report, the principle of subsidiarity has a fundamental political nature. Therefore, the monitoring of its application is a matter of a great importance. Additionally, the Group proposes to involve the national parliaments in the process of monitoring the application of the principle of subsidiarity. The Group underlines that such application is necessary to strengthen the monitoring of the principle by the national parliaments in relation to their governments. In order to achieve this particular aim, ad hoc mechanisms should be established. Such mechanisms should enable national parliaments to monitor the application of the principle of subsidiarity. It should not lengthen the legislative process.


According to the Group proposals:

· The institutions participating in the legislative process, namely the European Parliament, the Council and the Commission should reinforce the application of the subsidiarity principle

· The national parliaments should participate in the monitoring of the subsidiarity principle 

· The possibility to refer to the Court of Justice should be broadened

· The principle of subsidiarity should be reinforced in the phase of drafting and proposing the legislative act by the Institutions

The principle of subsidiarity is a relatively young construction that appeared in the Treaty. It was introduce by the Single European Act in 1986 in relation to the regulations concerning the environmental protection. Subsequently it was the Treaty of Maasticht that defined the principle in Article 5 and enforced it as a general rule of the functioning of the Communities as well as in the field of Foreign and Security Policy and Cooperation in Justice and Home Affairs. Additionally, the Protocol no 30 enclosed to the Treaty of Amsterdam stated that every European Institution is obliged to respect the principle when executing its responsibilities. 

The principle of subsidiarity is a significant construction as it regulates the execution of Community’s competences through the obligation of analyzing all its activities from the principle’s point of view. Therefore, it can restrict Community’s competences given to it by the Treaties. According to the principle the actions should be taken at the closest level to citizens. Thus, it implies that actions taken by the Member States have a priority vis-à-vis the Community’s actions. 

The postulate to strengthen the principle is consequently a step into bringing the European governance closer to its citizens and at the same time recognition of the Member States’ precedence in the EU decision-making process. After the Convention’s proposals one could observe that there is a desire to improve the functioning of the principle. However, the result of this improvement will be the limitation of the Community’s possibility to act. The principle of subsidiarity imposes an obligation to analyze every action from its adequacy point of view. According to this principle, an adequate level is one, which is closest to the citizens and thus it implies the priority of the Member States in the decision-making process of the European polity. 

The efforts to reinforce the principle of subsidiarity at the drafting stage as well as its monitoring are clear signals of the desire to limit the European institutions’ role in the legislative process. Thus, one could wonder why is there a tendency to limit the role of EU institutions. This particular issue constitutes the focus of my further analysis. However, before answering this question I disscuss the other three facets of the phenomenon that are in my opinion relevant for understanding the correlation between democratic deficit and European governance.
4. 2 The EU’s legal personality
The decision-making process in the European Union is determined by the construction of the EU’s legal personality. As a matter of fact it is a highly complicated issue. The EU institutional architecture is based on three pillars:

· Ist pillar - the European Communities

· IInd pillar – Common Foreign and Security Policy (CFSP)

· IIIrd pillar - Cooperation in the fields of Justice and Home Affairs (JHA)
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Figur 1: The European Union, its foundation and its three pillars

Among these pillars only the European Communities (Ist pillar) is invested with legal personality. The legal personality has various legal and actual consequences. In the area of legal competences it grants any political association certain prerogatives at the international arena such as:

· Ius tractatum - title of a subject to the international agreements

· Ius legationis – right to send and welcome the diplomatic representatives

· Right to posses certain diplomatic privileges

· Right to be a subject of the international courts’ judgment

· Responsibility for the international’s law violation

On the ground of Member States’ will the European Community has the right to be an independent actor in international relations. However, the Community acts within the area of competences delimited by the Member States. In spite of this it exercises considerable autonomy in the action on the international stage.
 Interestingly enough, the Maastricht Treaty on European Union that established the IInd and IIIrd pillar does not provide the Union’s legal personality.
 

According to the Working Group on the Legal Personality, the European Union should be granted explicit legal personality. This particular proposal gained the strong support of the European Parliament, the Council and the Commission, 

“which all emphasized forcefully that explicit conferral of a single legal personality on the Union was fully justified for reasons of effectiveness and legal certainty, as well as for reasons of transparency and a higher profile for the Union not only in relation to third States, but also vis-à-vis European citizens”.

The Report expresses a clear preference of the Working Group to merge the existing Treaties into a single treaty. According to the Report this should consist of two parts:

· “a basic part comprising constitutional provisions, newly enacted or taken from the present Treaties;

· a second part, which would codify and reorganize all the provisions of the TEU and the TEC dealing with matters not covered by the basic part”

According to the Report, as a consequence of the introduction of the EU’s single legal personality the Union becomes a subject of the international law. However, at the same time it stresses that the introduction of the single legal personality does not imply any relocation of competences between the Union and the Member States and between the current Union and the Community. Therefore, the aim of introducing the legal personality is to clarify ambiguities that arise due to the three pillars’ structure of the EU. 

Interestingly enough, the declared change from the three pillars’ structure to a single Union turns out to be only a statement, as the Treaty of Lisbon did not change the rules concerning decision-making in the field of Common Foreign and Security Policy, which remain in the area of intergovernmental cooperation. According to Jan Szczodrowski, there are certain aspects of the solutions introduced in the Treaty of Lisbon that demonstrates deficiencies:

· The High Representative for the Common Foreign and Security Policy acting under the mandate of the Council is responsible for different policy areas.  This couldt introduce confusion concerning the Union’s external representation

· The High Representative acting under the mandate of the Commission is forced to change his mandatory state which could also result in further complication of his activities

In the light of the above evidence I argue that the tendency to introduce the Union’s single legal personality is compatible with the need of bringing the Union closer to its citizens. On the one hand, this tendency is a response to the urgent need of simplifying the highly unclear pillar structure in order to facilitate its common understanding. Additionally, it constitutes a step towards the improvement of EU’s functioning on the international stage.  At the same time it does not grant the EU with any new powers.
 

 Therefore, the tendency to introduce the single legal personality to the European Union does not seem to bring a significant change to the balance of powers within the European polity. However, I consider this an important step to satisfy the citizens’ need for a stronger Union which could act as a single actor on the international stage, and thus, which could gain their political support and legitimization. 

4. 3 The national parliaments in the EU

Another step towards gaining the citizens’ support for the EU politics is the readiness to involve the national parliaments at the European level of decision-making. According to the Final report of the Group on the National Parliaments, 

“A number of general observations have emerged from the discussions in the Group. Members agreed that national parliaments had a distinct role to play within the EU that enhancing their involvement would help to strengthen the democratic legitimacy of the Union and bring it closer to the citizens. "Anchoring" and ownership of the EU in the Member States was considered of major importance to achieve these goals. In this context, the Working Group underlined that the issue was not one of competition between national parliaments on the one hand and the European Parliament on the other hand. Each had its distinct role but both shared the common objective of bringing the EU closer to citizens and thus contributing to enhancing the democratic legitimacy of the Union.”
 

Subsequently the Group proposes certain means to be taken in order to improve the engagement of the national parliaments at the European level:

· The role of the national parliaments within the future political design of the European Union should be clearly recognized

· The national parliaments should become involved in the EU activities to a greater extent

· The national parliaments should be able to increase their influence over the Council through their governments

· In order to enable the national parliaments to involve at the national level the Council’s working method should become more open and transparent. Additionally the Council should legislate with open doors when it exercises its legislative functions

· The national parliaments should increase their knowledge about the European affairs as well as improve the efficiency of the parliamentary scrutiny at the national level

· The access of the national parliaments to the consultative documents and legislative proposals should be ensured

· The Commission consultative documents such as green papers, white papers and communications should be sent directly to the national parliaments

· All Commission’s proposals for legislation should be transmitted directly to the national parliaments as they are transmitted to the Council

· A certain period of time should be introduced between placing a legislative proposal under Title VI of the Treaty on the European Union on the agenda and its previous availability in all languages to the European Parliament and the Council

· The Commission should transmit its Annual Policy Strategy as well as annual legislative and work programme to the national parliaments at the same time as to the European Parliament and the Council

Additionally, according to the Working Group, 

“national parliaments must play an essential role in contributing to the work of the EU legislature in applying in practice the principle of subsidiarity. In particular, national parliaments have a central responsibility to advise, scrutinize and hold to account their own government ministers for their performance in Council, especially when considering whether legislation is best adopted at national or European level”.

Furthermore, the contact between the national parliaments as well as the national parliaments and the European Parliament should be intensified. In the same time, the working method of the Convention involving the national parliaments and the European Parliament should be formalized according to the Working Group’s suggestions and serve as a preparatory mechanism for the future Treaty changes. 

Therefore, the Working Group expressed a strong desire to strengthen the stand of the national parliaments at the European level.  Its proposals emphasize the importance of the access to information in order to increase the understanding of its meaning and its influence over democratization. The transfer of the documents to the national parliaments and to the Council within the same period of time may increase the scope of the national parliament’s knowledge about current processes at the European level. As a matter of fact it is a first step to involve the national parliaments into the decision-making process. 

The recognition of the role of the national parliaments in the future Treaty is a clear signal of the intention to welcome the national parliaments in the European polity’s decision-making sphere. The wish to involve the national parliaments into the modifications of the Treaty through the Convention demonstrates the necessity to enhance their stance in the decision-making process, as the postulated reforms are a basis for the debates and of the future changes concerning the European political set-up. 

Therefore, I conclude that all the above-analyzed proposals tend to strengthen the position of the national parliaments at the European level. In order to reveal the meaning of these proposals as well as their connection with the democratic deficit phenomenon I subsequently try to explain why these particular changes are to be implemented. I precede this explanation with the examination of another important factor that determines the relationship between the European governance and the democratic deficit phenomenon - that is the issue of division of competencies in the European Union. 

5. 4 The Complementary Competencies 

The concept of competence within the European Union is not clearly defined in the EU documents or in scientific literature. I find it important that one should distinguish between the concept of competence and the concept of power especially because there is a tendency for these two different notions to be often used interchangeably. However, the distinction between competence and power could not be located in the existing Treaties.
 The table below exemplifies this lack of conceptual clarity:

	LEGISLATIVE COMPETENCE
	NON-LEGISLATIVE OR EXECUTIVE COMPETENCE

	The European Union/European Community (EC) enjoys only those powers

conferred on it by the Treaties (Article 5 of the TEC)
	1. Member States are competent to implement and apply legislation in accordance with their respective constitutional rules with due regard for the Treaties and subject to monitoring by the Commission, national courts and the Court of Justice 2.  The Council and the Commission exercise such competence in a subsidiary capacity only


Tabel 1: The division of competences between the EU/EC and its Member States

According to the Report of Working Group on Complementary Competencies, the current system for the allocation of competence between the European Union and the Member States consists of:

· The legislative competence

· Exclusive competence

· Concurrent (shared) competence

· Complementary competence

· Member States’ competence

· The executive competence

· Implementation of legislative acts

· Administrative, material or budgetary implementing measures for the Community acts

· Checking the delimitation of competence

· Political control

· Judicial control

Out of all these stated competencies I find that it is important to focus my analysis on the complementary competences because they are

“areas in which the Union/Community confines itself to supplementing or supporting the action of the Member States, or to adopting measures of encouragement or coordination. The bulk of the power to adopt legislative rules in these areas remains in the hands of Member States”
. 

This means that only the Member States have the power to adopt legislative rules in areas, which are subject to the complementary competence. Within this particular group of competencies there are new policy areas added to the Treaty of Maastricht by introducing some amendments to it. These particular areas are economic policy, employment, education, vocational training, culture, trans-European networks, industry, economic and social cohesion, research and development, development cooperation, and defense.
 

The complementary competence delimits the European level relatively to the national level within the legislation area by defining the actions that could be taken by the Community in a more precise way. Therefore, it has a significant importance for the functional powers of the European Union.
 


The current division of competences is a topic for the Treaties establishing and modifying the European Community/European Union. However, the Treaty of Maastricht on European Union does not define this particular area of competencies. The division of competencies is mainly related to the European Community and at the same time, omitted by the EU’s IInd and IIIrd pillar.
 Apart from the Treaty the division of competencies is also the subject of

· Protocols and Declarations annexed to the Treaties

· Jurisdiction of the European Court of Justice

· Declarations annexed to the international agreements of the European Community

· Non-obligatory documents issued by the EU Institutions

The new approach to the division of competences within the Union and the Member States analyzed by the Convention could introduce meaningful changes to the functioning of the European polity.


According to Mr. Henning Christophersen, Chairman of the Working Group on Complementary Competencies, the subject of public concern is the European Union’s interference in too many issues or too detailed regulations introduced at the European level.
 Interestingly enough, such concerns exist although the Community’s activity in the area of complementary competencies is in fact the subject of a negative delimitation. As Mr. Christophersen put it, this particular situation occurs because, ‘the open method of co-ordination, which sets objectives without taking account of the allocation of powers, contributes to the system's lack of clarity and gives the impression that Community powers are very broad where this is in fact not the case’.
 


When analyzing the issue of the complementary competencies in the EU the Working Group posed two questions:

· Should further definition or delimitation of the Community competence be considered?

· Should the Open Method of Co-ordination be limited within the Treaty?

In regard with the issue of the complementary competencies the Working Group examines:

· ‘How should "complementary" competence be treated in future?
· Should Member States be accorded full competence for matters in which the Union at present has complementary competence?
· Should the limits of the Union's complementary competence be spelled out?’

The division of competencies between the Community and the Member States is a matter of a fundamental importance in the European integration process. The discussions concerning the division of competencies are usually getting more intense during the Intergovernmental Conferences (IGC) leading to the modification of existing Treaties. Their intensity is based on the conflicting interests concerning the division of power within the European Union. In the opinion of Cezary Mik, the matter of division of competencies in the EU has both, political and philosophical meaning.
 It is highly connected with the aspect of the essence of a state and of an international community. The problematic issue concerns the question, who is leading the European integration process? Is it the nation state or is it the international community? The aspect of division of competencies is therefore highly important for the European Union as its shape may considerably determine the future direction of the European integration process.
 

According to the Praesidium of the Convention, ‘the question of the delimitation of competence between the European Union and the Member States is at the centre of the political debate following some criticism to the effect that the delimitation is not precise enough and that the European Union has a tendency to legislate, either in areas in which it is not competent (thus encroaching on the competence of the Member States), or in areas in which it is not appropriate for it to do so, or in too detailed a manner. The delimitation is also said to lack clarity: the European citizen finds it difficult to understand how powers are divided between the EU and the Member States and has the impression that the EU intervenes in areas in which it should not do so and, conversely, does not intervene in areas in which action at European level is necessary’.

According to the Working Group on Complementary Competencies, in order to explain to the citizens the division of competencies within the Union it is necessary to clarify weather the division of competencies relates to the European Community or to the European Union. For the time being, the division of competencies is a matter referring mainly to the European Community and its attribution to the European Union would require unification of the existing Treaties.  Additionally, there is an increasing support for a new division of competencies between the three levels of governance – European, national and local. After Cezary Mik, such division of competencies would significantly weaken the central authorities.
 


Another issue of importance is to determine which level is most appropriate to ensure execution of certain competences. According to Mik, the fact that the EU declares its intentions to get closer to European citizens requires charging the national level with executive and control tasks.
 A last but not less important issue to examine is the disscussion to remove Article 308 from the Treaty. 

According to Article 308

“If action by the Community should prove necessary to attain, in the course of the operation of the common market, one of the objectives of the Community, and this Treaty has not provided the necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting the European Parliament, take the appropriate measure”


The Working Group proposes certain measures to be taken in order to clarify the concept of complementary competences. Firstly, the term complementary competences should be renamed as supporting measures as it does not reflect the essence of the power division between the Union and Member States in this particular area.


Secondly, the Working Group proposes to introduce a separate title on competence to the future Treaty. This particular title should provide a basic delimitation of competence in each policy, clarify the definition of the three categories of the Union’s competence and determine the conditions for the exercise of the Union’s competence. In addition,

 ‘the reference to “an ever closer Union” in TEU Article 1 should be rephrased or clarified to avoid giving the impression that further transfer of competence to the Union is in itself an aim and objective of the Union’.

Subsequently a precise definition of the complementary competences (supportive measures) should be introduced. It should state that the supportive measures 

· Apply to areas where the legislative competence belongs to the Member States, unless exceptionally specified in the proper Treaty Article
· Allow the Union to assist and supplement the national policies when it is in the common interest of the Union and Member States
· Authorize the Union to adopt binding and non-binding acts to the extent specified in the Treaties

In the case of the Open Method of Coordination, the Working Group recommends that it should be considered as a soft instrument of legislation. Finally, the Group postulates maintaining Article 308, as it allows the Union to react to unexpected challenges. However, the Group emphasizes, that this particular Article cannot be used as a ground for widening the scope of the Union’s power.

According to the Working Group’s Report, ‘the working group’s primary objective was to ensure that the definition and classification of “supporting measures” would provide the maximum clarity without changing the legal competence of the Union in the areas concerned. In this context it was stressed by many members of the group that the classification of a subject matter as supporting measures could not and should not be equaled with an evaluation of the field of Union activity as being less important’.

This particular statement underlines the fact that the aim of the revision concerning the area of Union’s competences is not to limit its powers. However, the proposals submitted by the Working Group do not support strengthening the Union’s power either. On the contrary, they aim to clarify the existing scope of Union’s competence, which may result in a more strict execution of Union’s power. The modification of the term from the complementary competencies to the supportive measure indicates a trend to limit the Community’s scope. As I mentioned above, the term competence is often used interchangeably with the term power. Therefore, the introduction of the term measure may suggest the desire to limit the scope of the Union’s influence. Such assertion could be based on the belief that the term measure relates rather to the power to introduce certain means for activity, than to power to be an independent subject of the legislative action. Thus, even though this particular terminological alternation does not directly provoke the change within the balance of power between the Union and the Member States, in the long term it could create the basis for a new understanding of this particular area of competencies. 

Additionally, a basic delimitation of the Union’s competences is another step to restrict the area of Union’s activity by specifying which particular actions the Community could take. In the present conditions of high complexity of competencies the more specific delimitation would hamper the clarity of the Treaty. Thus, I deem that the postulated action is an evidence of the desire to limit the Community to the highest possible extent, avoiding at the same time complicating the EU legislation. 

Subsequently, defining the Open Method of Coordination as a soft instrument of legislation, could weaken Community’s actions vis-à-vis Member States. In addition, the examination of the possibility to remove Article 308 from the Treaty, demonstrates the will to restrict Community’s action. Despite the fact that the preference of maintaining the existing Article prevails, it remains a subject for the limitation of its scope. 

Therefore, I consider that the modification within the area of the EU complementary competencies do not tend to increase the Union’s power, but on the contrary strengthens the influence of the Member States. These preliminary conclusions serve as arguments and as stepping stones in the formulation of an answer to the main research problem of democratic deficit.
6. 6 Summary of analysis

I find all of the issues analyzed above are highly important for answering the question, Why is democratic deficit a problem for the European Union. On one hand, they are issues that determine the type of the European political set-up. On the other hand, they serve as important tools in the struggle for legitimization by increasing the citizens’ support. 


As a matter of fact the democratic deficit phenomenon is highly complicated problem when one thinks of finding solutions for it. On the one hand it is said to be a reason for the EU’s political deadlock. On the other hand it is a result of the political development of the European polity. In the light of the democratic theory it constitutes a serious trouble for the Union’s further democratic development. In the light of multi-level governance theory it is only a natural result of the power transfer from the national level to the European level. At the same time, it is a serious problem for the Member States, who experience a loss of power in certain areas and difficulties with regaining it. 


In the scientific literature that deals with this phenomenon one could find the general assumption that the democratic deficit is a result of the EU institutional inadequacy and of the lack of citizens’ support for the Union’s politics. 

However, I deem that such approach makes it difficult to properly examine the problem. Instead, I consider it is more interesting to look at the institutional inadequacy as a ground for the lack of citizens’ support for the EU and at the same time, as a result of the lack of citizens’ support for the Union. Therefore it is the institutional inadequacy that constitutes a serious problem for the EU’s further development and it is by addressing it that a positive change of the present situation could occur. 

One could observe a certain vicious circle, when it comes to the analysis of this particular issue. I deem that the democratic deficit phenomenon is a result of not only the EU institutional inadequacy, but also a result of the specific type of the European governance. The institutions are the most visible actors in the decision-making process. However one should not overestimate their role. As a matter of fact the EU institutions could act only, if they are previously granted certain powers by the Member States. What is more, they are granted these particular powers on the basis of the Treaties that establish and/ amend the EC/EU. 

Furthermore, there are certain regulations that could additionally affect the powers of the Community, mainly by limitation of its scope. Within these regulations I find the principle of subsidiarity as significantly important. According to the previous section on the subsidiarity principle there is a tendency to strengthen its enforcement. I explain that it is a step towards limiting the power of the European institutions vis-à-vis the Member States. In this context it is relevant to ask he question why such limitation occurs. The democratic theory does not address it. According to the democratic theory every association undergoing the democratic process should constantly evolve in order to reach further stages of the democratic advancement. However, the European polity seems to experience the opposite scenario. On the one hand, the Commission in its White Paper on European Governance proposes the reinforcement of the EU institutions. On the other hand, the Convention proposes to modify the aspects of the EU political set-up that, as a matter of fact, limit the Community’s scope. 


This particular situation could be better explained by the multi-level governance theory. According to its reasoning the desire to limit the Community’s power is a natural request of the Member States that experience a loss on certain areas of their competence and are trying to regain it. Therefore there is an attempt to limit the power of the Union trough the introduction of certain regulation to the Treaty.

Interestingly enough, in order to enforce all the required changes, the Member States need the acceptance of its citizens’ and their support for the Union. However, for the time being there is a lack of support for the Union among the citizens, which disable the EU institutional reform. Thus, the Member States search for the compromise of gaining the citizens’ support and restoring their political influence in the same time. In order to achieve their aim they are prone to accept certain proposals that tend to strengthen the EU Institutions in the eyes of their citizens.  At the same time, however, they try to enforce certain rules that de facto limit the power of the European institutions. I deem that the Convention’s postulate to enforce to subsidiarity principle is an example of the desire to limit the scope of the Community in order to redeem more power to the Member States. Similarly, the proposal to modify the area of complementary competencies, as I explain aims at the same outcome. 

Therefore, one can observe a real tendency to bring the Union closer to its citizens. In Convention’s work two postulates seem to be considerably important in strengthening this process. The first one is the necessity to grant the Union with the single legal personality and the other one is to involve the national parliaments in the European decision-making process. The first one intends to improve the Union’s functioning at the international stage and thus, regain the citizens’ support for the EU, while the other one aims at increasing the control of the legislative organs of the national level within the Union. Therefore, both postulates aim to make the EU decisions more legitimate externally as well as internally. Both of them constitute an important step to improve the EU democratic features and to continue the democratic process in the European polity. 

At the same time, in the light of the multi-level governance theory these particular postulates could be seen as an attempt to regain the citizens’ support for the EU. As a matter of fact they do not introduce any significant change in the balance of power between the Community and the Member States. They also do not grant the Community any additional powers. However, they improve the Union’s democratic image, which may be seen as an important improvement in the citizens’ eyes. 


In a sense, the multi-level governance theory explains the problem of the democratic deficit to a larger extent than the democratic theory. Since the European Union is a new form of governance my application of the theory traditionally used to explain the processes within the nation state is a challenging attempt. However, it is relevant to use the theoretical frame of the democratic process to explain analytical puzzle of the European polity’s development and its evolution from an economic association to a political association. Yet, this type of analysis alone could not reveal the actual mechanisms that are responsible for the democratic deficit. In the light of this particular theory, the phenomenon constitutes a serious problem for the Union’s further democratic development for it hinders the next phases of the democratic process. And from this particular perspective, there is no evidence that the EU is on its way to democracy nor are there signs of citizens’ support for its further democratization. 

However, the same problem analyzed from the perspective of multi-level governance theory offers a different picture which proves to be much more relevant for explaining the phenomenon. According to this particular theory the democratic deficit is an effect of the nation states’ power transfer from the national to the European level. The power transfer originates from the states’ desire to satisfy their citizens’ expectations concerning their economic needs. Thus, in order to improve their economy the nation states decide to engage in the process of economic integration that is supposed to increase the welfare of their citizens. Yet, the economic involvement requires the transfer of certain nation states’ powers to the level of the common governance. The more the integration process advances, the more political powers it absorbs. At the same time the power transfer clashes with the citizens’ preferences for they do not legitimate the loss of power at the nation level. Therefore, in order to regain the citizens’ support the nation states try to get back its powers through their influence at the European level. However, to regain their power the nation states need the citizens’ support for the Treaty amendments.  As a matter of fact these particular amendments tend to strengthen the European institutions in the citizens’ eyes and this in turn increases their uncertainty in regard to the European polity and its future shape. 

Since the citizens’ knowledge on the institutions is still weak it is difficult for them to shape their preferences concerning the future form of the European governance. Therefore, they are prone to remain passive or to refuse any proposed changes concerning the functioning of the European Union. However, at the same time they are eager to accept the Union, which is a powerful actor in the international relations and which is able to take effective actions. In such circumstances, the nation states’ are trying to equip the European level with prerogatives that would be consistent with the citizens’ expectations. Still, at the same time, they are trying to keep the most influential areas of competence within their area of influence. Thus, even when granted certain additional powers, the institutions risk remaining inefficient. Therefore, in the light of the multi-level theory, the democratic deficit constitutes a serious problem for the Member States who are in serious political pitfalls.

The problem of the democratic deficit is thus a serious puzzle for the political science and it is also a base for the current political deadlock of the European Union. Therefore, instead of suggesting any magic solutions to “cure” the problem of democratic deficit in the European polity, I limit myself to highlight the paradoxes and complications of this highly important issue with the hope that the current analysis could provide a better basis for future solutions.
5 Conclusion

The democratic deficit phenomenon is highly complex and raises a number of paradoxical questions. First of all there is no single agreement on the definition of the concept. Different authors tend to focus on different aspects of the issue. Secondly, the overall analysis of the democratic deficit requires afar more advanced analysis that what a small-scale project could afford to untangle. However, as this particular phenomenon is intriguing and important I believe that even the current problem-based analysis could serve as a good starting-point for future stud. 


The question of this thesis that is, why the democratic deficit is a problem for the European Union, requires as a matter of fact the necessity to find a priori answer to another question, which is whether the democratic deficit is a problem for the EU in the first place. My analysis showed that the answer to this question varies with the theoretical stances one uses in approaching the problem. Thus, in the light of two different theories that I use, both “yes” and “no” could prove to be legitimate answer to this question. 


Through the lens of democratic theory, the EU is a political association on the way to improve its democratic features and one could assume that its main goal is to achieve the democratic legitimization from its citizens. The lack of support for the EU among the citizens is seen as the main cause of its democratic deadlock. As a matter of fact, the lack of support disables the further development of the Union and therefore also any increase of the European institutions’ powers. Thus, in the light of the democratic theory the democratic deficit phenomenon could be seen as a vicious circle and therefore as a serious problem for the EU’s democratic development. 


Through the lens of multi-level governance theory, the European polity is a democracy in transnational state where the power is divided between the national and the European level of governance. An analysis using such approach implies that there is a constant struggle between both levels over who has more influence on the European stage. Therefore, all the efforts to strengthen the European institutions could be seen as a nation states’ attempt to obtain the citizens legitimization of the European polity. This in turn could enable the governments to increase control at the European level and to maintain superiority over the EU institutions in order to regain some sovereignty that was delegated by the Member States to the European Union. Thus, in the light of the multi-level governance theory the democratic deficit is a side effect of the governmental policy vis-à-vis their citizens, and the main cause of the power transfer from the national to the European level initiated on the basis of the governments’ aim to satisfy citizen’s economic needs and therefore, to gain their political support. 

Probably no-one could have predicted that the transfer of certain powers to the European level in order to achieve certain economic benefits would result in the emergence of a polity with the ambition to, ‘act as visibly as national governments’.
 In this light, the democratic deficit phenomenon is a serious problem for the Member States, which due to the lack of citizens’ support are not able to increase their power at the European level. The European economic cooperation has reached a high level of advancement but the nation states are at present deprived of their main means of satisfying their citizens’ wishes, which is - their support.  As an effect, the Member States lack their citizens’ support as well as possibility to gain it. 


Why is the democratic deficit a problem for the European Union? According to the democratic theory this phenomenon constitutes a serious problem for the EU’s further political development. The lack of democratic legitimacy disables the European polity to develop and to reach further levels in the democratic process. Therefore, the future of the EU’s political set-up remains uncertain. Unfortunately, this provokes additional cautions and thus, it influences further the skepticism of the citizens towards the European Union.


According to the multilevel governance theory there is a different answer to this question. From this point of view, the phenomenon of democratic deficit constitutes a problem only at the nation level of the European governance. However, due to the political deadlock it is also important to acknowledge that the European institutions could increase their powers in the absence of a decrease of the deficit. Therefore, the democratic deficit provokes a situation in which both the nation-states and the European institutions wish to increase their influence within the decision-making process but due to the lack of legitimization are unable to achieve their aim. Thus, in order to increase their power they are eager to search for a compromise and to grant certain powers to other institutions as well as to the new actors in the legislation process. Nevertheless, the aspect of legitimization for any kind of authority lies in the area of the citizens’ privileges. I believe that only the future will show whether the current attempts to gain citizens’ support that I analyzed in this thesis will be fruitful or not.
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Appendix
Appendix 1

Protocol on the application of the principles of subsidiarity and proportionality
(http://eur-lex.europa.eu/en/treaties/dat/11997D/htm/11997D.html#0105010010)

THE HIGH CONTRACTING PARTIES, 

DETERMINED to establish the conditions for the application of the principles of subsidiarity and proportionality enshrined in Article 3b of the Treaty establishing the European Community with a view to defining more precisely the criteria for applying them and to ensure their strict observance and consistent implementation by all institutions; 

WISHING to ensure that decisions are taken as closely as possible to the citizens of the Union; 

TAKING ACCOUNT of the Interinstitutional Agreement of 25 October 1993 between the European Parliament, the Council and the Commission on procedures for implementing the principle of subsidiarity; 

HAVE CONFIRMED that the conclusions of the Birmingham European Council on 16 October 1992 and the overall approach to the application of the subsidiarity principle agreed by the European Council meeting in Edinburgh on 11-12 December 1992 will continue to guide the action of the Union's institutions as well as the development of the application of the principle of subsidiarity, and, for this purpose, 

HAVE AGREED UPON the following provisions which shall be annexed to the Treaty establishing the European Community: 

(1) In exercising the powers conferred on it, each institution shall ensure that the principle of subsidiarity is complied with. It shall also ensure compliance with the principle of proportionality, according to which any action by the Community shall not go beyond what is necessary to achieve the objectives of the Treaty. 

(2) The application of the principles of subsidiarity and proportionality shall respect the general provisions and the objectives of the Treaty, particularly as regards the maintaining in full of the acquis communautaire and the institutional balance; it shall not affect the principles developed by the Court of Justice regarding the relationship between national and Community law, and it should take into account Article F(4) of the Treaty on European Union, according to which ‘the Union shall provide itself with the means necessary to attain its objectives and carry through its policies’. 

(3) The principle of subsidiarity does not call into question the powers conferred on the European Community by the Treaty, as interpreted by the Court of Justice. The criteria referred to in the second paragraph of Article 3b of the Treaty shall relate to areas for which the Community does not have exclusive competence. The principle of subsidiarity provides a guide as to how those powers are to be exercised at the Community level. Subsidiarity is a dynamic concept and should be applied in the light of the objectives set out in the Treaty. It allows Community action within the limits of its powers to be expanded where circumstances so require, and conversely, to be restricted or discontinued where it is no longer justified. 

(4) For any proposed Community legislation, the reasons on which it is based shall be stated with a view to justifying its compliance with the principles of subsidiarity and proportionality; the reasons for concluding that a Community objective can be better achieved by the Community must be substantiated by qualitative or, wherever possible, quantitative indicators. 

(5) For Community action to be justified, both aspects of the subsidiarity principle shall be met: the objectives of the proposed action cannot be sufficiently achieved by Member States' action in the framework of their national constitutional system and can therefore be better achieved by action on the part of the Community. 

The following guidelines should be used in examining whether the abovementioned condition is fulfilled: 

- the issue under consideration has transnational aspects which cannot be satisfactorily regulated by action by Member States; 

- actions by Member States alone or lack of Community action would conflict with the requirements of the Treaty (such as the need to correct distortion of competition or avoid disguised restrictions on trade or strengthen economic and social cohesion) or would otherwise significantly damage Member States' interests; 

- action at Community level would produce clear benefits by reason of its scale or effects compared with action at the level of the Member States. 

(6) The form of Community action shall be as simple as possible, consistent with satisfactory achievement of the objective of the measure and the need for effective enforcement. The Community shall legislate only to the extent necessary. Other things being equal, directives should be preferred to regulations and framework directives to detailed measures. Directives as provided for in Article 189 of the Treaty, while binding upon each Member State to which they are addressed as to the result to be achieved, shall leave to the national authorities the choice of form and methods. 

(7) Regarding the nature and the extent of Community action, Community measures should leave as much scope for national decision as possible, consistent with securing the aim of the measure and observing the requirements of the Treaty. While respecting Community law, care should be taken to respect well established national arrangements and the organisation and working of Member States' legal systems. Where appropriate and subject to the need for proper enforcement, Community measures should provide Member States with alternative ways to achieve the objectives of the measures. 

(8) Where the application of the principle of subsidiarity leads to no action being taken by the Community, Member States are required in their action to comply with the general rules laid down in Article 5 of the Treaty, by taking all appropriate measures to ensure fulfilment of their obligations under the Treaty and by abstaining from any measure which could jeopardise the attainment of the objectives of the Treaty. 

(9) Without prejudice to its right of initiative, the Commission should: 

- except in cases of particular urgency or confidentiality, consult widely before proposing legislation and, wherever appropriate, publish consultation documents; 

- justify the relevance of its proposals with regard to the principle of subsidiarity; whenever necessary, the explanatory memorandum accompanying a proposal will give details in this respect. The financing of Community action in whole or in part from the Community budget shall require an explanation; 

- take duly into account the need for any burden, whether financial or administrative, falling upon the Community, national governments, local authorities, economic operators and citizens, to be minimised and proportionate to the objective to be achieved; 

- submit an annual report to the European Council, the European Parliament and the Council on the application of Article 3b of the Treaty. This annual report shall also be sent to the Committee of the Regions and to the Economic and Social Committee. 

(10) The European Council shall take account of the Commission report referred to in the fourth indent of point 9 within the report on the progress achieved by the Union which it is required to submit to the European Parliament in accordance with Article D of the Treaty on European Union. 

(11) While fully observing the procedures applicable, the European Parliament and the Council shall, as an integral part of the overall examination of Commission proposals, consider their consistency with Article 3b of the Treaty. This concerns the original Commission proposal as well as amendments which the European Parliament and the Council envisage making to the proposal. 

(12) In the course of the procedures referred to in Articles 189b and 189c of the Treaty, the European Parliament shall be informed of the Council's position on the application of Article 3b of the Treaty, by way of a statement of the reasons which led the Council to adopt its common position. The Council shall inform the European Parliament of the reasons on the basis of which all or part of a Commission proposal is deemed to be inconsistent with Article 3b of the Treaty. 

(13) Compliance with the principle of subsidiarity shall be reviewed in accordance with the rules laid down by the Treaty. 
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