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Abstract
The research question regarding whether the decision of the U.S. not granting China
MES is just a “technical” issue in the U.S relations with China or more than that was
proposed, at the beginning, with my hypothesis that the issue is more than a technical
issue. In order to test this intuitive statement, two sub-questions in terms of why the
U.S. still refuses to grant China MES were phrased from legal and FPA perspectives.
After methodology and theories presenting, I applied perspectives from the two-level
game theory to identify rationales behind the U.S. not granting China MES but did it
to Russia and the two types of factors, the economic factors and the ideological factor,
were found. Until now, the status of “DS515”, a consultation requested by China
related to “price comparison methodologies” with the Government of the U.S. under
the WTO Dispute Settlement Body (DSB), is still on-going. But there is no doubt that

the hypothesis can be tested in the thesis.

Key words: MES, WTO, the two-level game theory.
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1. Introduction

On 11 December 2001, People’s Republic of China (P.R.C) became the 143 World
Trade Organization (WTO) member after 15 years efforts to negotiating with WTO
members. During the bilateral negotiation with the U.S., China accepted a
compromised article, the Article 15 in the Protocol of Accession, which is that China
can be treated as a Non-Market Economy (NME) in antidumping (AD) investigations
by other WTO members (Yongtu 2011). But this Article contains an expiration date
that is 11 December 2016, 15 years after China’s accession to the WTO, which brings
a fierce debate on whether China would automatically gain its Market Economy
Status (MES) within the WTO after the 15" anniversary of that accession. Dr.
Douglas Bulloch (2016), as one of the U.S. representatives on China’s MES issue,
stated that “China Doesn't Deserve Its 'Market Economy' Status By WTO.” in a
published article on Forbes on December 12, 2016. However, at the beginning of
2016, the U.S.-China Business Council (USCBC), an U.S. based American industry
lobby association, called on the United States to grant China MES in AD cases at the
end of this year upon the expiration of the Article 15 as mentioned (insidetrade.com
2016). More confusingly, the U.S. granted Russia’s MES in 2002 when the Economic
Freedom of Russia (5.76 out of 10) was lower than China’s (6.04 out of 10) (see
Figure 1.1), which reflects that Russia’s “market economic performance” was worse

than China’s at that time.' Thus, the debate of granting China MES among different

1 The Economic Freedom is a composite index comprising five factors, “size of government, legal system
and property rights, sound money, freedom to trade internationally, and regulation”, that can be evaluated a
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groups in the U.S. and the paradox of the U.S.” decision on granting Russia MES but
not China, both aroused my interest in investigating whether the decision of not
granting China MES is just a “technical” issue in the U.S relations with China or
more than that. By a technical issue, | mean the core dispute of this issue or the way
for understanding the issue only involves one aspect, e.g. legal or economic, which is

specific and pure rather than complex and compound.

Figure 1.1

Economic Freedom of China and Russia in 2002

China Russia
2002 2002 § LEAST FREE
89 6.04 103 5.76
112 4.54 Size of Government 40 6.98 Size of Government
59 5.48 Legal System and Property 69 495 Legal System and Property
Rights Rights
59 8.22 Sound Money 119 4.08 Sound Money
77 6.69 Freedom to Trade 78 6.64 Freedom to Trade
Internationally Internationally
110 5.26 Regulation 81 6.17 Regulation

Source: The Fraser Institute
https://www.fraserinstitute.org/economic-freedom/map?page=map&year=2002&coun
tries=CHN,RUS

Therefore, I propose a hypothesis that the decision of not granting China MES is

more than a pure technical issue in practice, which might involve legal, economic

state’s market performance designed by the Canadian based Fraser Institute, an independent research
Institute. See more at https://www.fraserinstitute.org/economic-freedom/map
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and political considerations in the U.S. foreign policy toward China. My
hypothesis seems intuitive but needs further study. Thus, in order to identify
rationales behind not granting China MES in US foreign policy, I formulated

following sub-questions:

Why does the U.S. still refuse to grant China MES,

(1) when it is expected that China would automatically gain its MES after 15

years of accession to WTO?

(2) but granted Russia MES in 2002 when the Economic Freedom of Russia was

lower than China’s?

After the introduction, the thesis will be structured by first presenting a section
regarding methodology, which contains my analytical framework, theoretical
consideration, selection of data, and the literatures review. Next, I will provide a
theory section on the two-level game theory including its background, the basic logic,
the development and the critiques to it. Followed by, the core concept and
perspectives from the two-level game theory will be applied to analyze and discuss
why the U.S. still refuse to grant China MES but did it to Russia. Finally, the

conclusion and the reflection of the whole project will be stated.

2. Methodology

In this chapter, I will first present the analytical framework on why the U.S. still

refuses to grant China’s MES and how to interpret it. Following is the theoretical
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consideration. After that, the selection of data will be presented. Finally, the literature
review containing details of the concepts MES and NMES, and the debate of China’s
MES issue under the WTO framework mainly from the legal perspectives will be

stated.

2.1 Analytical Framework

As formulated in the introduction, the way I proposed my sub-questions actually
implicates my consideration on my analytical framework. The first sub-question was
originally angled from the debate under the WTO legal framework. The background
of this question includes different interpretations of the condition on China gaining its
MES according to the China’s Protocol of Accession to WTO. Thus, the way of
answering the first sub-question will be mainly based on international legal
perspectives. But it can only cover one aspect of my hypothesis; therefore I designed
the second sub-question from other perspectives, including foreign policy analysis
(FPA) perspectives, for fully understanding my main question. The paradox of my
second sub-question reflects my spatially comparative analytical framework (states
VS states). In terms of the spatial comparison, I refer to comparing U.S.” different
decisions on granting China and Russia MES. The comparative approach can help to
distinguish why the U.S. still refuses to grant China’s MES. In all, the way in which I
formulated sub-questions reveals the approach that I intended to analyze them.

Besides, for trying to test my hypothesis in a more comprehensive framework, I
believe that the MES issue in U.S. relations with China needs to be understood at both

domestic level as well as international level. Thus, Looking for theories that can
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provide analytical tools at both levels is what I did during the project. Inspired by the
two-level game theory, I can interpret the MES issue in U.S. relations with China as a
temporal failure of a negotiation involving the interaction between the domestic level
and the international level. Therefore, my analytical framework can also be seen as

“two levels”, which are drawn from the two-level game theory.

2.2 Theoretical Consideration

My analytical framework reflects a kind of “level-of-analysis” approach, which has
been adopted by many scholars for studying international relations (IR) and the states’
behaviors. Kenneth Waltz (1954), who first academically formulated the
level-of-analysis approach in his Man, the State, and War: A Theoretical Analysis,
attributed the causes of war to three “images” at different levels: man (individual
level), the state (national level), and the international system (international level).
Followed by, J. David Singer first applied the level-of-analysis approach as a
systemic approach to IR, who examined the characteristics of “international system”
and “national sub-systems”. He believed his two-level systems provide a more
comprehensive IR image than only one of them (Singer 1961). After that, mainstream
IR theories, e.g. neo-realism, neo-liberalism and Wendt’s constructivism, developed
based on this level analysis approach. Also, this level-of-analysis had a direct
influence on the International Political Economy (IPE) that emerged in 1970s, since
IPE is studying IR problems at international level or focusing on the interaction
between domestic politics and international politics or economics (Katzenstein,

Keohane and Krasner 1999).
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Even though “level of analysis” has been established in IR theories, there was a
period of time when much of IR theory ignored or violated decades of research in
foreign policy analysis (FPA) on how domestic political and decision-making factors
affect actors’ choices and policies, according to Kaarbo (2015). The fact once caused
my bias or stereotype that domestic level analysis is meaningless in IR theories due to
“unitary-actor” assumption. With the domestic politics turn in IR theory over the last
25 years (Kaarbo 2015) and the development of mainstream FPA theories in US that
mainly applied to interpreting US foreign polices (Klaus Brummer 2017), I believe it
is reasonable to argue the MES in the U.S. relations with China from FPA
perspectives.

As for FPA perspectives, three major analytical and theoretical approaches:
“system-centered,  society-centered, and  state-centered  approaches”  are
well-presented in a range of literature in constructing explanations of American
foreign economic policy, and no single approach currently dominates the field.
(Ikenberry, Lake and Mastanduno 1988) First, system-centered or
international-centered approaches interpret the U.S. foreign policy under a particular
international system that might provide opportunities or challenges for U.S. dealing
with its relations with other nation-states. Typically, Charles Kindleberger (1973),
Stephen Krasner (1976), Robert Keohane (1980), David A. Lake (1983), and Duncan
Snidal (1985) once explained American policies based on system-centered approaches.
Second, society-centered approaches emphasizes how various domestic factors, such

as political parties, various interest groups, and the dominant group or class in society,
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influence American foreign policy. Like E. E. Schattschneider (1935), Jonathan J.
Pincus (1977), Timothy McKeown (1984), and Peter Gourevitch (1986), they adopted
society-centered approaches for explaining American foreign policy and most of them
chose “tariffs” as their topic. Third, state-centered approaches focus on the domestic
institutional structures and the ability of political and administrative officials who are
trying to utilize their positions in the political institutions to defend American national
interests. As I read, state-centered approaches can be seen from articles written by
Peter J. Katzenstein (1978), Stephen Krasner (1986), and G. John Ikenberry (1986).
But Robert D. Putnam (1988) argued that each of these three major approaches
mainly is based on some observations that a purely domestic or international analysis,
i.e. either Second Image: “domestic causes and international effects” (Waltz 1954) or
Second Image Reversed: “international causes and domestic effects” (Gourevitch
1978). For trying to seek theories that simultaneously account for domestic and
international factors in IR affairs, Putnam suggested a conceptual framework, ac
two-level games theory, which interprets how domestic politics and diplomacy
interact. (Putnam 1988)

Considering the specific context of the U.S. decision on not granting China MES, 1
will review the two-level game theory more thoroughly and critically in the theory
section, which will be adopted for analysis concerning the China’s MES issue in the

U.S. relations with China.
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2.3 Selection of Data

2.3.1 Identify Key Words

After proposing my hypothesis of the research question, I initially identified four key
words: “MES”  (“Ti3ZZ& 5 #uf7” in Chinese) , “China’s MES”  (“rf [H ] Tli %4
HFHAL” in Chinese), “The US Relations with China” (“3& [E X} 4% K in Chinese),
and “WTQO”, for broadly getting knowledge on my topic. It is noted that I interpreted
“WTO” here as an international law framework rather than a general term to be

referred to an entity dealing with international trade affairs.

2.3.2 Interview

Reviewed different arguments on China’s MES under the WTO framework, I first
designed a questionnaire on China’s MES from WTO legal perspective for two
Chinese legal experts: Professor Yang Guohua (Prof. Yang) and Professor Tan Qiping
(Prof. Tan), for collecting first-hand data in order to improve my understanding of the
topic based on their professional perspectives.

Prof. Yang was one of legal representatives in the negotiation of China’s accession to
WTO and was the Deputy-Director of the Treaty and Laws Department of Ministry of
Commerce of the People’s Republic of China (MOFCOM). He published a series of
books or articles related to China in WTO, such as “China’s Cases in WTO: Selected”
( {WTO F[EZEHIKELLY ), “WTO Dispute Settlement Understanding: A Detailed
Interpretation”, etc.

Prof. Tan, a law PhD, is the Vice-Chairman of China’s Civil Law Research

Association. Even though his field is more related to civil and commercial law, he

11
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made his answer based on the views from other international law experts whom he
knows, according to his replies in the email correspondence.

In all, their academic backgrounds and working experience make their words valuable
for my thesis in terms of legal interpretation. As for the way of collecting their
answers, I interviewed Prof. Yang in Chinese via Wechat, an instant communication
tool, and recorded our conversation for transcript; while I directly received the
answers from Prof. Tan in Chinese via email. Their answers are attached in Appendix

7.1 and 7.2.

2.3.3 Search Online

Besides collecting data from interview and email correspondence, I was also looking
for relevant literatures and data in many different online search engines. These are as
follows:

1. Google Scholar provides relevant literature across the world of scholarly
research. I used both English and Chinese key words mentioned above to
search for relevant literature.

2. China Knowledge Resource Integrated Database (CNKI) is used with the
same searching strategy as I did with the “Google Scholar” to look for relevant
literature.

3. The Aalborg University online library (AUB) and The Library of University
of International Relations including JSTOR and EBSCO databases were

used to find books and articles concerning “MES”.

12
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4. World Trade Organization (WTO), the official website, encompasses all

WTO-relevant documents, data and resources online for free.

My strategy of collecting data was first searching key words in these search engines
to get relevant documents. After scanning through the abstract of these relevant
documents, I selected the most relevant documents for intensive reading. Further, I
could be more targeted to look for relevant data, both quantitative and qualitative,
based on the reference in my selected documents. This
“Identifying—Searching—Selecting” circle (See Figure 2.3.3.1) for collecting data
was dynamic but time-consuming. However, it did was necessary for providing a
solid foundation during my data collection period.

Figure 2.3.3.1: The Author’s Strategy for Collecting Data

1. Identifying

2. Searching 3. Selecting

Source: Made by the author

2.4 The Literatures Review

In this section, I will first present an overview of the concept of MES and its

implications in WTO framework. They are summarized from answers of the two legal

13



Aalborg University (AAU) & University of International Relations (UIR)

experts introduced before and the search results of those databases or websites. Next,

the debate on granting China MES from the legal perspectives will be reviewed.

2.4.1 (Non-) Market Economy and (Non-) Market Economy Status

Market economy (ME) or nonmarket economy (NME) can be defined from historical,
legal, economic, political perspectives, which makes it a interdisciplinary term that
must be understood in a specific context or field.

(1) Market Economy VS Planned Economy

Eric Berglof (2006), the Chief Economist of European Bank for Reconstruction and
Development (EBRD) wrote in “Life in Transition Survey I * that “transition from a
planned economy and authoritarianism to a market economy and democracy is one of
the most ambitious and important socioeconomic and political journeys in the last
century (EBRD and World Bank 2006).” He didn't give a specific definition of
“market economy” but the sentence implicates two points that: (1) A “market
economy” is a different, or even opposite, economic system to a “planned economy”.
(2) A “market economy” is empirically combined with a “democratic” political

b

system while a “planned economy” is linked with “authoritarianism” from the
euro-centric perspective. Thus, an ideological consideration is embedded in the
“market or planned” dichotomy, i.e., capitalism or communism. Since the “transition”
indicates a historical background that are the fall of the Soviet Union and the opening

of transition economies to international trade. That is why prof. Tan replied in his

questionnaire that “Market Economy Status” was originally an economic term rather

14
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than a concept in international law.” In the context of “transition” mentioned above, a
distinction between NME and ME has been established in international trade law,
especially in the framework of anti-dumping (AD) investigations (Puccio 2015).
Francis Snyder (2001) also considered NME as a legal concept in European
Commission (EC) AD law, which has been socially constructed by means of relations
among “a plurality of institutional and normative sites”. That means the concept of
‘nonmarket economy’ in EC anti-dumping law can be argued as part of a dynamic
configuration of legal ideas “in specific historical circumstances, and in contexts of
political, economic, social, and symbolic power (Snyder 2001).” These indirect
definitions identified that the ME or NME roots in a “cold war” background and each
of them is intimately linked with AD laws in different cases, but still are vague for
distinguishing what ME or MES is or not.

(2) The Universal Standard or not?

So the question is whether there is an international standard approved by all states to
define a state is a ME or NME. According to Prof. Yang and Prof. Tan, the answer is
“no”, at least in the WTO legal framework. Prof. Tan explained that there is no
universal standard, general definition, or relevant interpretation in WTO, but the
standard of “MES” or “NMES” can be discovered in and traced back to national laws
of some WTO members, such as the U.S. and the EC. Prof. Yang also confirmed that
there is no WTO’s criterion of MES but only each national standard. He explained

this argument by taking the legal texts in Article 15 (d) of China’s Protocol of

2 Here I think he treated MES as ME.
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Accession as an example.
“(d) Once China has established, under the national law of the importing
WTO Member, that it is a market economy, the provisions of subparagraph
(a) shall be terminated.
The text, “under the national law of importing WTO Member”, clearly shows the
discretion power of MES is held by each WTO Member itself, according to Prof.
Yang. Thus, I collected the MES standard not only in the U.S., the EU, but also the
criteria of EBRD, World Bank, and the Fraser Institute as follows:
(a) The U.S. Criteria
Generally, the term “nonmarket economy country” means “any foreign country
that the administering authority determines does not operate on market principles of
cost or pricing structures, so that sales of merchandise in such country do not reflect
the fair value of the merchandise”, which was stated by P. Stewart, et al in “Any
Change to China’s Non-Market Economy Status, Must Be Based on the Criteria
Specified,” a position paper submitted to the US-China Economic and Security
Review Commission on August 18, 2005. Here, the “Criteria” refers to Section 771
(18) of the Tariff Act of 1930 (of the U.S.), as amended; 19 U.S.C. § 1677 (18):
(i) the extent to which the currency of the foreign country is
convertible into the currency of other countries;
(ii) the extent to which wage rates in the foreign country are
determined by free bargaining between labor and management,
(iii) the extent to which joint ventures or other investments by firms
of other foreign countries are permitted in the foreign country,
(iv) the extent of government ownership or control of the means of
production,
(v) the extent of government control over the allocation of resources
and over the price and output decisions of enterprises, and

(vi) such other factors as the administering authority considers
appropriate.

16
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In a 1986 antidumping case involving candles from China, the U.S. Commerce
Department provided another standard but shared the same logic as the six criteria
listed above to determine “NMES” that included the extent of: “government
ownership of the means of production, centralized control over resource allocation
and inputs, government control over output, and currency convertibility and
government control over trade (Barshefsky 1990) (Xiaoxi 2003).”

(b) The EC Criteria

The European Commission issued the Regulation No. 905.98 in 1998, which
provided five criteria for any respondent producer who is accused of dumping, no
matter operating in a NME or ME, to present evidence that it is actually in line with
ME principles or under ME conditions:

(i) Decisions of firms regarding prices, costs and inputs, including
for instance raw materials, cost of technology and labor, output,
sales and investment, are made in response to market signals
reflecting supply and demand, and without significant State
interference in this regard, and costs of major inputs substantially
reflect market values,

(ii) Firms have one clear set of basic accounting records that are
independently audited in line with international accounting
standards and are applied for all purpose,

(iii) the production costs and financial situation of firms are not
subject to significant distortions carried over from the former
non-market economy system, in particular in relation to
depreciation of assets, other write-offs, barter trade and payment
via compensation of debts,

(iv) the firms concerned are subject to bankruptcy and property
laws which guarantee legal certainty and stability for the operation
of firms, and

(v) Exchange rate conversions are carried out at the market rate.

Unlike the U.S. Criteria is for determining a state status, the EC standard is more

flexible for a producer to argue its own operating conditions. But it clearly enunciated

17
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its direction of defining ME for a state concern the five dimensions: 1) pricing
mechanism, 2) accounting standards, 3) financial situation; 4) law system concerning
bankruptcy and property, and 5) exchange rate.

(¢) The EBRD Criteria

There is an Index of Reform Progress (IRP) designed by EBRD for evaluating the
extent of transition to market economy that includes five parts: 1) the ratio of private
enterprises’ domestic output in the state’s Gross Domestic Products (GDP), 2) the
privatization and restructuring of state-owned enterprises, 3) the liberalization of trade
and market, 4) the reform of financial institute, the market-oriented reform of interest
rates, and the establishing of capital market 5) the market legalization.

(d) The World Bank (WB) Criteria

In the*“World Development Report 1996: From Plan to Market” published by the
WB, the market economy was defined as the goal of transition from a central planning
economic system with rapid price and trade liberalization and privatization of
state-owned enterprises (SOE). The way to look at a market economy also includes
the property rights and social policy. The WB report distinguishes some
characteristics of ME that are different to planned economy, but it doesn't illuminate
the specific line between them, since the report is mainly for understanding transition
economies.

(e) Economic Freedom of the World (EFW) by the Fraser Institute

EFW is an index for measuring the degree of a state’s economic freedom, rather

than an index particular for identifying its MES. But since the cornerstones of
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economic freedom are “(1) personal choice, (2) voluntary exchange coordinated by
markets, (3) freedom to enter and compete in markets, and (4) protection of persons
and their property from aggression by others.” It is reasonable to interpret it as an
index to reflect a state’s market performance. Technically, the five factors presented
in EFW, as introduced in figure 1, have 24 components. Further, some of these
components are themselves made up of several sub-components. Thus, EFW
comprises 42 distinct variables (Appendix 7.3). The condensed index provides a
simple but comprehensive approach to compare states’ market performance.

(f) Chinese Perspectives

Based on these criteria above, some Chinese scholars and institutes also designed
quantitative measures like EFW to identify the core characteristics in ME and to
prove China’s MES. The “Report on the Development of China's Market Economy
2003”, which was released by the Economic and Resources Management Research
Institute under Beijing Normal University, summarized ME’s features in five aspects:
the government role in economy, the rights of enterprises (access to production),
pricing mechanism, fair trade, and financial parameters, which were claimed
internationally accepted standard (Xiaoxi 2003). Because the working team had used
the criteria of anti-dumping laws in the U.S., the EU and Canada for reference.
Furthermore, they designed 11 sub-parameters and 33 economic indicators to show
the objectivity of the results, inspired by the Heritage Foundation of the United States
and Fraser Institute of Canada. Therefore, this report laid a foundation for China

arguing its MES, because China was about 69% a market economy measured in 2003,
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exceeding 60 % as the threshold of a market economy country (China.org.cn 2003).
Besides that, Fan Gang (2003) proposed a National Economic Research Institute
(NERI) index for measuring the process of marketization of China in each region.
This NERI index also includes five facets: the relations between government and
market, the development of non-state-owned economy, the commodity market
development degree, the production elements market development degree, and the
legal system (Gang 2011). It shares similar idea with the index designed by EBRD.
Both of them are focusing on quantifying the marketization degree of an economy,
especially for a transition economy.

From above, I reviewed the origin of ME and NME, also their criteria for a state or a
producer in different context. But what does MES implicate in WTO framework even
though there is no unified standard to define it and why is there a debate on whether

China would automatically gain its MES after 15 years of accession to WTO?

2.4.2 The Debate on China’s MES: A Legal Interpretation

The debate over China’s MES heated up in 2016, but the China’s MES issue has been
concerned since China joined in WTO with a “compromised clause” in its Protocol of
Accession. By “compromise”, I mean China accepted that other members in WTO
could legally treat it as a NME in trade remedy cases in 15 years since China
officially joined in WTO, even though China’s negotiation representatives had
expressed their concern that it was unfair to many Chinese export companies,
especially considering past measures taken advantage by certain WTO Members that

had treated China as a NME and “imposed anti-dumping duties on Chinese
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companies without identifying or publishing the criteria used, without giving Chinese
companies sufficient opportunity to present evidence and defend their interests in a
fair manner, and without explaining the rationale underlying their determinations,
including with respect to the method of price comparison in the determinations
(Working Party on the Accession of China 2001).” In response to these concerns,
members of the Working Party confirmed a set of obligations in its report paragraph
151 (a)(b)(c)(d)(e)(f) for WTO members, when any importing WTO Member intends
to treat China as NME in trade remedy cases (Working Party on the Accession of
China 2001).

As for the debate on China’s MES issue in 2016, the blasting fuse just hinds in the
Article 15 ‘Price Comparability in Determining Subsidies and Dumping’ (a) and (d)

in China’s Protocol of Accession to WTO, citing’:

(a) In determining price comparability under Article VI of the GATT
1994 and the Anti-Dumping Agreement, the importing WTO
Member shall use either Chinese prices or costs for the industry
under investigation or a methodology that is not based on a strict
comparison with domestic prices or costs in China based on the
following rules:

(i) If the producers under investigation can clearly show that
market economy conditions prevail in the industry producing the
like product with regard to the manufacture, production and sale of
that product, the importing WTO Member shall use Chinese prices
or costs for the industry under investigation in determining price
comparability,

(ii) The importing WTO Member may use a methodology that is not
based on a strict comparison with domestic prices or costs in China
if the producers under investigation cannot clearly show that
market economy conditions prevail in the industry producing the
like product with regard to manufacture, production and sale of that
product.

3 Key words are in bold.

21



Aalborg University (AAU) & University of International Relations (UIR)

(d) Once China has established, under the national law of the
importing WTO Member, that it is a market economy, the
provisions of subparagraph (a) shall be terminated provided that
the importing Member's national law contains market economy
criteria as of the date of accession. In any event, the provisions of
subparagraph (a)(ii) shall expire 15 years after the date of
accession. In addition, should China establish, pursuant to the
national law of the importing WTO Member, that market economy
conditions prevail in a particular industry or sector, the
non-market economy provisions of subparagraph (a) shall no
longer apply to that industry or sector.

Prof. Yang said, legally speaking, the text that “In any event, the provisions of
subparagraph (a)(ii) shall expire 15 years after the date of accession” can only
deduce that the methodology for calculation of “normal values™ of products in AD
investigations against producers located in NMEs (the NME methodology) as
enshrined in (a)(ii) will not be applied by any WTO Members after 11 of November,
2016. All the lawyers can reach consensus over this deduction from the perspective of
Prof. Yang. But why did the deduction that should be a “consensus” arise debate on
China’s MES? Or what does the expiration of NME methodology mean for China and
other WTO Members?

Let us take a closer look at Article 15 (a) and (d). In line with the existed agreements
in WTO, China’s Protocol of Accession Article 15 (a) presents methodologies in
determining price comparability of China’s exporting goods under investigation in
two different scenarios: one is using Chinese prices or costs as long as the producers

under investigation can clearly show that ME conditions prevail in their industries;

4 The “normal value” of products in the WTO/GATT Article VI Anti-dumping and Countervailing Duties
refers to the price or costs of goods for exporting in a state are determined by “relatively free markets”
rather than manipulated by non-market factors, such as the subsidy from government and so on.
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the other is not using Chinese prices or costs when the producers under investigation
cannot prove that ME conditions prevail in their industries. From the two
methodologies, we can find that which methodologies WTO Members can use for
investigating normal value in AD cases depends on whether the Chinese exporting
producers under investigation can prove their industries’ ME conditions. Let us move
on to the Article 15 (d) that illustrates three scenarios: First, at national level, if China
the state was granted MES legally by other importing WTO Members, then
methodologies under Article 15 (a) shall not be used to China. Second, at industrial or
sectoral level, if any Chinese industry or sector can prove its ME conditions pursuant
to the national law of other WTO Member, then the NME methodology under Article
15 (a) shall be terminated to that industry or sector. Third, the source of “blasting fuse”
over debate, is that the NME methodology shall not be applied to no matter China the
state or any Chinese industry post 11 of December 2016. After reviewing these
scenarios in the Article 15 (a) and (d), people may consider that it all about “the
methodology” for calculating normal value of Chinese exporting goods and it should
not be any debate over China’s MES. However, we can also clearly notice the
methodology is intertwined with ME condition of a Chinese sector or industry and
MES of China. Thus, a legal methodology issue became a MES issue, i.e. whether the
expiration of NME methodology can be interpreted as China getting MES
automatically after the date of expiry?

There are opposite attitudes on this derived question. Legally speaking, some lawyers

who hold the “No” answer, like Bernard O’Connor, a European lawyer and Prof.
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Yang, believe that the myth that “China’s MES would be automatically granted by
other WTO Members post 2016 cannot be interpreted from the Article 15. Their
main idea is that the deadline of NME methodology is irrelevant to granting MES
based on the texts. But Prof. Yang disagrees over the core arguments of Bernard
O’Connor that can be summarized as that the provision just state that the Article 15
(a)(i1) would cease to apply but the rest of the clause has left. In the view of Prof.
Yang, the Article 15 (a)(ii) clearly stipulates a “negative obligation” for other WTO
Members, which means others “cannot” do something after the due. But that doesn't
mean others “must” do something, which is a “positive obligation” legally. The only
problem for other WTO Members would appear if they don't change their national
laws on antidumping proceedings for fulfilling their “negative obligation” under
WTO, just Like the U.S. and the EU. Along with not granting China’s MES, they
have not taken some real actions on their national laws with respect to determining
normal value in AD proceedings, which shows a probability that they would
continuously use the NME methodologies based on their national laws but same as
the Article 15 (a)(ii) to Chinese exporting producers. Thus it would be in violation to
their WTO Member’s obligations. That is why China requested consultation related to
“price comparison methodologies” with the Government of the U.S. (WTO 2016) and
the EU (WTO 2016) under the WTO Dispute Settlement Body (DSB) on 15 of
December 2016. According to Prof Yang, the core of the Article 15 issue is this
practical problem that how to determine merchandise price in an AD case

investigation rather than a “political gesture” that whether China should be granted
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MES. However, other scholars who conclude a “Yes” answer argued that the
expiration of NME methodology “sunset provision” means there is no legal basis for
treating China as a NME in WTO after the expiry date. Specifically, the Article 15 (a)
states that other importing WTO Members can use either Chinese price or NME price
"based on the following rules", which are elaborated respectively in (a)(i) and (a)(ii).
Considering (a)(ii), the “legal basis”, clearly corresponds to the NME, some people
argue its expiration also mean the expiration of NME. Then China should be treated
as a ME post 2016 and China’s MES should be granted after the due date. In addition,
Henry Gao (2011) stated “whether other WTO Members grants China’s MES or not
post 2016, they are obliged to treat China as a ME, otherwise it will be in violation of
its WTO obligation.” Here, I doubt that Henry Gao mixed up the “negative obligation”
of other WTO members deduced from the legal texts with the MES “positive
obligation” legally. Actually, these “Yes or No” arguments are only based on the
Article 15 legal texts. But Prof. Tan provided a new perspective about the background
of the Article 15. He replied that not only the Protocol of Accession contains the MES
contents, but also the Report of the Working Party on the Accession of China (2001)
does. Particularly, the paragraph 150 and 151 of the Report (Appendix 7.4) claimed
that China is in the transition to a ME, which is the background of setting the Article
15 in the Protocol. Even though these two paragraphs were not incorporated into the
Protocol, this background information still has legal sense according to interpretation
rules of treaties in the field of international law. Thus, it offers a probability that

China’s MES should be granted under WTO. The action of USCBC urging granting
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China MES at the beginning of 2016 for building “confidence in the bilateral
relationship” with China and solidifying the foundation for “mutually beneficial
commercial relations (insidetrade.com 2016)” indicate the China MES issue debate
actually provide a legal wiggle room for the U.S. to make the decision of granting
China MES a political one at the end.

From above, the legal texts in the China’s Protocol of Accession that aroused debate
on whether China would automatically gain its MES after 15 years accession to WTO
actually brought about a matter of the methodology in price comparability in AD
cases. As for granting China MES, even though the consequence of the decision is
intertwined with the methodology issue, the U.S. still has its discretion in granting or
not without violating its obligatory as a WTO member, due to the WTO legal text,
“under the national law of importing WTO Member”, in Article 15 (d) of China’s
Protocol of Accession. Thus, the U.S. can take advantage of its discretion to postpone
granting China MES based on other reasons.

In all, the debate from legal perspectives reflects that the China’s MES issue in the
U.S. relations with China includes legally and economically technical issues, e.g. the
NME methodology on calculating the subsidy and dumping. But the debate still
provides space for politicians to determine what the China’s MES issue really means
for the U.S. based on its national interests. Considering the decision of granting China
MES is also closely linked with foreign trade policy by the U.S. as mentioned, I will
continue to identify the political and economic factors in my hypothesis by comparing

the U.S. different attitudes on granting MES toward China and Russia from the
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perspectives in the two-level game theory.

3. The Two-Level Game Theory

Many IR Scholars have attempted to interpret the interaction between domestic
politics and international politics, especially in the field of trade. They also have tried
to construct a theory in terms of domestic-international interaction by
“level-of-analysis™ approach, as stated in the theoretical consideration. Kenneth Waltz
(1959) was conceived as the first one to formally put forward a three-layers of IR
theory consisting of individual, domestic, and international level approaches. But
there was a period of time when mainstream scholars in IR believed it is trivial to
analyze domestic factors in international arena and they stuck to adopt a macro and
systemic perspective to study. It was not until the publication of Robert Putnam’s
(1988) seminal article “Diplomacy and Domestic Politics: the Logic of Two-Level
Games” in International Organization that the interaction between domestic “trivial
factors” including domestic politics, the chief negotiator, etc., and international
reactions were taken seriously in IR research.

In the theory section, I am going to illustrate the two-level game theory by presenting
its background first. Then, the logic of Putnam on this theory will be stated. Followed
by, the core concept, “win-sets”, along with its determinants and characteristics will
be defined and discussed based on Putnam’s idea. Finally, the development of the

two-level games theory and the critiques to it will be reviewed respectively.

27



Aalborg University (AAU) & University of International Relations (UIR)

3.1 The Background

The two-level games theory can be traced back to Robert D. Putnam’ s “the logic of
two-level games” that he abstracted from the Bonn Summit of 1978 where G7
members approved a comprehensive package deal in order to tackle with the
international economic crisis at that time under both international and domestic
pressure. Putnam didn’t dig into the economic wisdom of that agreement but
concerned how the package deal became possible politically, especially among the
“locomotive” economies of the U.S., Germany, and Japan. Thus, he put forward a
“metaphor”, two-level games, for understanding how diplomacy and domestic politics
interact, by incorporating ideas from both comparative politics and IR subjects. The
academic contribution of Putnam’s two-level games metaphor is conceived as trying
to construct a theory that can explain the interaction between national level and
international level comprehensively rather than focusing on a single factor, like
international institution or interest conflicts among domestic bureaucracies, etc., and a
single way (from domestic to international or from international to domestic) in
domestic-international Linkage Politics. Besides that, the two-level games “metaphor”
of Putnam was based on critiques to the assumption of structural realism (neorealism)
that the state is a unitary-actor at international stage. Scholars’ who hold these
critiques observed that an international negotiation is not merely a negotiation at
international level but inevitably influenced by domestic voters who would have

different views on it at national level. Thus, the unitary-actor assumption cannot be

5 For example, Richard E. Walton and Robert B. McKersie who formed a "behavioral theory” of social negotiations to
analyze international conflict and cooperation. See A Behavioral Theory of Labor Negotiations: An Analysis of a Social
Interaction System (1965).
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taken for granted, when we analyze international negotiations or other interactions.

3.2 The Logic of Putnam

The two-level games refer to the politics of international negotiations at national and
international level that would be reflected in the bargaining process of adopting any
policies by each states or claiming attitudes by top decision-makers in the government.
At the national level, when an international negotiation is about to start, domestic
groups persuade negotiators to pursue their goals or defend their interests as much as
he or she can by making potential troubles; while negotiators, usually politicians or
senior officials of states, can take advantage of those groups’ intentions to construct
coalitions for seeking power politically. At the international level, these negotiators
representing their national governments to try to maximize their bargaining capacity
strategically to satisfy the needs of certain domestic groups who would cause the
heaviest cost and also avoid adverse consequences as much as they can. Thus, the
logic of two-level games can be simply summarized as the government negotiators,
the key players appearing at both levels simultaneously, have to coordinate and
balance between foreign counterparts and main domestic stakeholders including
executive institution, legislation institution, also relevant interest groups, as long as
the sovereignty of each state remains integrity.

Even though negotiations at international level and national level are simultaneous in
most cases, Putnam decomposed the negotiating process into two stages for analytical

convenience: “a negotiation phase” that is phrased as Level I (L1), while “a

ratification phase” called as Level II (L2). He defined L1 as “bargaining between the
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(international) negotiators and leading to a tentative agreement” and L2 as “separate
discussions within each group of constituents about whether to ratify the agreement.”
“Ratification” here was defined as “any decision-process at L2 that is required to
endorse or implement a L1 agreement, whether formally or informally”. Formal
ratification is generally be understood as the voting procedure in parliament; while
actors of informal ratification, referring to “bureaucratic agencies, interest groups,
social classes, or even ‘public opinion’”, can be functioned as veto-players and
probably make their decisions become de facto ratification. But, ratification is not
necessarily “democratic” in any normal sense. As for the constraint of formal
ratification, a tentative agreement at L1 cannot be modified at L2 unless that this
amendment will be approved by all other negotiators at L1. In other words, the final
agreement among negotiators has to be “ratified” at both levels. Thus, failures at any

level will lead to the international cooperation stagnant or even collapsed.

3.3 The Core Concept: Win-Sets

After distinguishing formal and informal ratification at domestic level, Putnam further
proposed a core concept: “win-sets” for analyzing the possibility of domestic actors
at L2 ratifying and implementing the agreement at L1. The win-sets, literally, is
defined as the “set” of all possible L1 agreements that would “win” at L2 according to
Putnam. Win-sets at L2 are crucial for understanding the bargain process and strategy
at L1 for two reasons: First, “larger win-sets make Level I agreement more likely,
ceteris paribus”; Second, “the relative size of the respective Level Il win-sets will

affect the distribution of the joint gains from the international bargain.” I'd like to
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illustrate this concept in Figure 3.3.1.

Figure 3.3.1
The Illustration of “Win-Sets”

Source: Made by the Author

Suppose there is a negotiation between state A and State B. Circle A and Circle B
respectively represent their win-sets at domestic level. When these two circles overlap,
that means theoretically the negotiation can get the outcomes within the overlapping
area C. Otherwise, the negotiation would go for nothing. The figure just shows one
scenario that two states can find their common ground in negotiation when the size of
two states’ win-sets is set to be same. But we still need to further consider the square
of a circle, i.e. the range of a state’s win-set in real IR world, when the distance
between the center of each circle is fixed. That brings to three “determinants of the

win-set” by Putnam:

1. The size of the win-set depends on the distribution of power,
preferences, and possible coalitions among Level II constituents.

2. The size of the win-set depends on the Level Il political institutions.

3. The size of the win-set depends on the strategies of the

Level I negotiators.

First, Putnam argued that “any testable two-level theory of international negotiation
must be rooted in a theory about the power and preferences of the major actors at
Level I1.” From this perspective, certain principles and characteristics related to the
size of win-sets and the behavior of constituents at L2 can be summarized: (1) As for

constituents at L2, the lower the cost from no-agreement, the smaller the size of the
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win-set. For some constituents, no-agreement might means nothing, since
no-agreement usually means remaining the status quo; while others probably face
high costs. Under such a circumstance, the former probably deliver their attitude, no
matter vote up or down, based on their generic feeling on this agreement; while the
latter are concerned about the specific context of this agreement. Then, the more
constituents whose interests affected by a L1 agreement, the larger win-set might get,
ceteris paribus. That reflects the variation of participation rates at L2 across groups
and across issues has implications for the size of the win-set. (2) Among constituents
at L2, their different preferences of a L1 agreement will form different coalitions that
might cause “homogeneous or boundary” conflicts or “heterogeneous or factional”
conflicts at L1 in some cases. When the preference of constituents is basically
homogeneous, the more the negotiator can win at L1, the better his or her chances of
winning ratification at L2. But the situation that preferences of constituents are
heterogeneous is more complicated for the negotiator. In this situation, transnational
alignments at L2 that support the same policy might form to pressure their
governments to reach an agreement at L1. (3) Not like “heterogeneous” preference
toward “one” issue in a negotiation as mentioned at last point, various groups at L2
almost have different preferences toward each issue among a multi-issue negotiation,
which is a more complex but real situation for negotiators dealing with sometimes.
Under such a circumstance, if the expected benefits of an issue in a negotiation can be
transferred to win L2 constituents or the costs of an issue can be compensated by the

benefits of other issues from foreign states, thus there is a “synergistic issue linkage”
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that can create more policy options at L1 for the central decision-makers to balance
across several issues without changing the preferences of any constituents at L.2.

Second, Putnam believed that “political institutions” also have influence on the size of
the win-set by stipulating ratification procedures. Scholars often use the concept of
political or domestic institutions in different context but without a clear definition. As
Keohane observed, in IR literature, “‘institution’ is a fuzzy concept, often discussed
without being defined at all.” Here, the “political institutions” of Putnam refers to the
formal rules of ratification process, e.g. the simple majority or the two-thirds majority,
etc. Since the more congressmen need to approve, the less probability of an agreement
be ratified, it can be inferred that the win-set of a two-thirds vote almost certainly be
smaller than the win-set determined by a simple majority. It is sometimes convenient
to only think of formal ratification procedures in the parliament, but that is not a
whole story. The impact of other domestic political practices, e.g. the discipline of the
governing party, the “state strength” or the autonomy of central decision-makers at L2,
etc., should not be ignored. Weak discipline within the governing party, corruption or
manipulating by individuals in the party for example, decreases the win-set by
shrinking the range of agreements for the L1 negotiator who thought he could receive
more options and support at L2. As for the autonomy of central decision-makers at L.2,
it is expected that the more independence of the top leaders domestically (the stronger
the state), the larger the win-set which increase the likelihood of reaching an
agreement at L1. But based on the logic of two-level games, when other conditions

are fixed, if a state is stronger in terms of “autonomy from domestic pressures”, the
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negotiators of this state will have a relatively weaker bargaining position at LI1.
Putnam also indicated that, for simplicity of illustration, these principles and
characteristics of win-sets above are based on the “two”-level analytical framework,
even though in practice, many institutional arrangements include more than two level
ratification procedures domestically toward some issues.

Third, different strategies of negotiators can be adopted, which are trying to enlarge
others’ win-sets or seeking to misrepresent a voluntary defection as involuntary
(Putnam 1988). At international level, all negotiators have a motive to persuade others
to expand their win-sets domestically for achieving the agreement more likely without
compromising their existing win-set foundations. But for their own win-sets, there a
tactical dilemma they are facing. Suppose each negotiator is willing to reach an
agreement at L1. If the larger domestic win-sets he or she can gain, the higher odds
the international agreement will be concluded. But at the same time, that means the
relatively weaker bargaining position he or she has to handle with. When a negotiator
decides to expand the win-set of his or her state domestically, the strategies that
“side-payments” and generic “good will” can be exploited. It is noted that these
strategies mainly for attracting “marginal supporters” whose positions on the issue are
shifting or not clear. For example, in an international trade negotiation, neither
liberalists nor protectionists in a state are targets of the strategy of “side-payments” or
a “good will”, but the neutral ones. As for the role of the chief negotiator in a state,
the higher the status and the better the reputation he or she has, the larger the win-set

at L2 might form, which means the more likely a L1 agreement be ratified at L2 in
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this state. Thus, the size of the win-set of each state will also be determined by the
will or the strategy of each negotiation representative and even his or her role at L2.
Up to now, I reviewed and discussed determinants of win-sets at L1 and L2 under the
two-level game logic by Putnam. Besides those characteristics of win-sets determined
in different context, Putnam further discussed both positive and negative impact of
“uncertainty”, “bargaining tactic”, “restructuring and reverberation”, and “the role of
chief negotiator” on the win-sets.

In all, the two-level game theory of Putnam provides a more integrated and
comprehensive approach than either the state-centered or the society-centered
approach in IR to interpret the interaction between domestic level and international

level. But this very broad approach, which made a good start, still needs deeper and

farther studies.

3.4 The Development and Extension

YEAN1Y

Instead of “theory”, “metaphor” literally as Putnam suggested, seems more subjective.
But it is actually a neutral word to illustrate Putnam’s academic contribution in the IR
field, just as Max Black stated in Models and Metaphors (1962) that “perhaps every
science must start with metaphor and end with algebra; and without the metaphor
there would never have been any algebra.” Many followers of the “two-level games”,
like Helen Milner, Keisuke lida, David Mitchell, Jongryn Mo, etc., have attempted to
further conceptualize and construct the metaphor theoretically. Based on Putnam’s
outcome, scholars including Putnam himself made their efforts mainly on three

aspects for completing the two-level games theory: First, the domestic political
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institution (the characteristics of “win-sets”); Second, the context of international
negotiation (the determinants of international negotiation outcomes); Third, the
preference of negotiators (Peter B. Evans, Harold K. Jacobson and Robert D. Putnam
1993). Besides, many scholars applied the logic of two-level games and its extension
to explain many international negotiations in different context.

Helen Miler (1997) developed the two-level theory with the rational choice
perspective in the theory chapters of Interests, Institutions and Information: Domestic
Politics and International Relations. Basically speaking, the rational choice
perspective, which is laid as a theoretical foundation in her analysis, abstractly
assumes the choice made by actors involved in a decision-making process is for
maximizing their profits or preferences but has to be made under certain budgets or
constraints. By definition, it allows not only the actors involved in a certain
decision-making process and their preferences, but also institutions and other
contextual characteristics that determine actors’ options are explicitly identified. Thus,
hypotheses grounded on the rational choice perspective can be deduced with causal
and falsifiable features. That is why Milner chose the rational choice theory for
“advancing the theoretical conceptualization of such games and developing testable
hypotheses about their impact” in this book. As for domestic politics, she constructed
an analytical model with “bureaucratic institution, public opinion, and social
economic structure, etc.” as identified independent variables. Milner considered
domestic politics (in the U.S.) as polyarchy that determined by the preference of

domestic actors (interests), the power-separating mechanism (institutions), and the

36



Aalborg University (AAU) & University of International Relations (UIR)

asymmetric distribution of information (information). Further, she researched how
these domestic factors impact on international cooperation. It is noted that her
contribution for completing Putnam’s two-level game theory also includes first
attempting to incorporate “perceptions” and “beliefs” into the analysis of negotiation
process. As Alexander (2007) commented, Milner made a good start of combining
rational choice theory (the analysis of objective context) and perceptions (the analysis
of subjective cognition) for explaining international relations and domestic politics.

As William Zartman (1976) observed that “all negotiation involves the controlled
exchange of partial information”, Putnam (1988) relaxed the assumption of perfect
information to discuss what “uncertainty” might mean in the two-level games. He
illustrated a few implications on “uncertainty about the size of a win-set or the lines of
the each ‘political indifference curves’”’. Keisuke lida (1993) also focused on the
problem of “uncertainty” in international negotiations, especially the field of
international economic policy coordination. Since lida believed that existing studies
mainly applied so-called “’strategic uncertainty” to international security issues, but
ignored other types of uncertainty and other kinds of international issues, e.g.
economic, which a left blank space to be filled. Thus, he distinguished the concept of
“analytic uncertainty” and “strategic uncertainty”. I summarized the main differences

of them in the Table 3.4.1.
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Table 3.4.1

Strategic Uncertainty VS Analytic Uncertainty

Differences

Under Strategic Uncertainty

Under Analytic Uncertainty

True

Attributes

Each “player” only knows his or

her own but not others.

Each “player” knows both but
not “the true nature of the
economic system they are

working with”.

Payoff

Each “player” is uncertain about
others but only knows his or her

own payoff function.

Each  “player” is uncertain
about both, even if the
strategies of all the players are
known. Because the actual
outcome produced by the
economic system is uncertain.
(At least at the initial stage of

the game).

Prior

Assumption

“The common prior assumption”

in most literatures.

The prior beliefs are different.

Signaling

Each actor :

(1) tries to show his or her true
attributes;

(2) pretends that he or she has
attributes other than his or her

own.

Each actor :

(1) tries to convince the other
actors that her own view of the
world is a correct one;

(2) tries to take advantage of
the "wrong" view of the world

held by other actors.

Learning

By observing other’s actions.

By observing other’s actions

and the payoff of policies.

Source: The Author summarized from Keisuke lida, "Analytic Uncertainty and
International Cooperation; Theory and Application to International Economic Policy
Coordination", International Studies Quarterly, 1993. P434-436.
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After distinguishing between strategic and analytic uncertainty, lida suggested that (1)
analytic uncertainty is more likely to hinder rather than facilitate international
cooperation due to a “downward bias” in IR, particularly in economic issues; and (2)
signaling and learning could counter the adverse effects of analytic uncertainty, if one
player has superior information. In another lida’s work, “When and How Do
Domestic Constraints Matter? Two-level Games With Uncertainty”, lida further
formalized Putnam’s theory of two-level games by identifying different outcomes
under complete information or incomplete information in international negotiations.
As for David Mitchell (2001), he studied the strategies towards Iraqi government in
the days after Kuwait being invaded by Iraq, which are adopted by leaders of the U.S.,
Britain, France, and Germany for testing his hypotheses under a two-level game
analytical model. Mitchell put more efforts on illustrating the bargaining game in a
more complex but real interstate relationships at L1, since he conceived Putnam just
treated international negotiation as a simple bilateral type, which lacks specificity.
Based on his improved conception of the international level, he suggested initial
strategies for states by taking advantage of their own domestic strength, even though
they are constrained by international institutions. Overall, his study achieved to
explain how and why executives at L2 react to international constraints at L1 by
developing international level of the game.

The third aspect of scholars’ contribution to the two-level game theory, as mentioned
earlier, is “the preference of negotiators”. Unlike Putnam assumed the central decision

makers fully represent the majority of their constituents, Jongryn Mo (1994) believed
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that the negotiators at L2 have their direct interests in the bargaining outcome that
might be inconsistent with those of other domestic groups. Thus, he further divided
the domestic game into “proposal-making process” and ‘ratification process” to
illustrate how negotiators choose their bargaining strategies when they are constrained
by domestic participants who have three sources of political power: “(1)
preference-based power, the ability to wait for a better offer; (2) agenda-setting
power, the authority to make a proposal; and (3) veto power, the authority to veto a
proposal.” In a sentence, Mo formalized the two-level game theory by developing a
more realistic model of negotiator behavior, considering that the distribution of
political power between the negotiator and domestic constituents endogenously
impact on the formation of domestic coalitions in the proposal-making process.

Still, there are many other scholars inspired by Putnam’s work and its extension to
research on the interaction between international level and domestic level in many IR
issues. However, Putnam’s work lead to a tendency that more studied have been the
ways in which domestic factors determine international negotiation but less work
about the impact of international institutions on domestic politics. This brings to my

final part of the theory section: the critiques of the two-level game theory.

3.5 The Critiques

Up to May 7, 2017, the number of times that Putnam’s “Diplomacy and Domestic
Politics: The Logic of Two-Level Games” has been cited by others is 8496 on Google
Scholar, which is more than 8444, the number of citation times of Wendt’s Social

Theory of International Politics, the classics of Constructivism in IR. Even the
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two-level game theory has gained its popularity among the field of FPA or IR, many
critiques to it also come along.

Gregory Raymond (1994) found that the two-level game approach has its strong
explanatory power on the international economic issues, like in the field of trade or
investment; but not so useful, when it is applied to interpret international security
issues. The reason behind it might be attributed to that the Putnam’s work didn’t take
military alliances among states into consideration, as Jeffrey Knopf commented
(1993). Besides that, some scholars, e.g. Muhuttin Ataman (2002) and Jeffrey W.
Knopf (1993), etc., critiqued that the two-level game theory only focused on
“domestic factors” and “international factors” but ignored “transnational factors” in
the IR issues. In fact, Knopf believed that there are three different interactions
between the two-level: “trans-government”, “transnational”, and “cross-level”. David
Mitchell (2001) also pointed out that the two-level game theory only take bilateral
interactions at L2 into account. However, international negotiations always involve
the third party who has an indirect impact on the outcomes of negotiations by
providing options of alliance, check and balance, etc. Moreover, international
organizations will definitely impose their rules on members when they negotiate with
each other on the relevant issues. So the constraint of international organizations (the
third party) cannot be neglected.

Jeffrey S. Lantis (1997) noticed that Putnam and his followers left two important
issues that still need wide-range studying. First, they did not systemically discuss how

the international agreement be ratified. Second, they did not realize the importance of
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some domestic conditions, e.g.” major party unity or disunity, ruling coalition
consensus or dissensus, symmetry or asymmetry of effects on various domestic
interests, election gains or losses, and public approval or disapproval”, that have a
direct link with decision makers at L2. Thus, he proposed a concept of
“post-commitment politics” for further discussing this aspect that deserves fuller
treatment as he suggested.

Alexander G. Nikolaev (2007) considered that the two-level game theory needs more
dynamic reflections on the negotiation process; otherwise, it is just an analytical tool
for analyzing static situations. Alexander also doubt that the two-level game theory
take “determinants” of international agreements as “blank boxes” or unitary actors,
which ignored the fact that cleavages sometimes occur during the negotiation process.
Finally, he was not in favor of the separation in Putnam’s idea that artificially divides
the negotiation process into two independent levels.

According to my limited readings, one of Chinese scholars, Sha Zhiping (¥>i6-F
2014), also held a view that there are two defects of Helen Miler’s Model. First, it is
hard to identify a logically clear explanation on the two-level game from her model,
since her original article building on the Putnam’s work mainly focused on how
bargaining at L1 influence on the behavior of actors at L2; but did not go deeper into
the impact of domestic interactions on negotiation games at international level.
Second, the analysis of strategies of actors depended too much on “guessing”. He
argued that Miler, in fact, could only infer the strategies of decision makers by

knowing the negotiation process first.
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After reviewing and discussing the two-level game theory by Putnam and its
development as well as some critiques to it, I will apply the core concept, “win-sets”,
and other perspectives based on the logic of the two-level game to analyze why the

U.S. still refuses to grant China MES.

4. Analyses and Discussion:

Why the U.S. Granted Russia MES but not China?

President Bush told President Vladimir V. Putin by telephone on June 7, 2002 that the
United States would formally recognize Russia as a market economy (Tavernise
2002). But in the year of 2002, as introduced before, the Economic Freedom of Russia
(5.76 out of 10) was lower than China’s (6.04 out of 10) in 2002, which reflects that
Russia’s “market economic performance” was worse than China’s. Besides, China
has made efforts to call on its MES among WTO members since 2004, three years
after China officially accessing into WTO, and made significant reforms to its
economic and trade regime in line with its accession obligations and commitments
under the WTO framework. But the U.S. still refuses to grant China MES. Thus, it is
interesting to seek what makes Russia special than China when the U.S. decides to

grant MES, and why the U.S. still refuses to grant it to China.

Inspired by the two-level game theory, first I can interpret the decision of granting
MES to other states as an outcome of bilateral negotiation on this issue. The outcome
would turn out to be a success, i.e. achieving a new transnational agreement that is

abided by each state, or a failure, maybe temporary, that the negotiator at one state
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has not been able to change the adverse policy from the other state. Thus, the thing
that Russia was granted MES by the U.S. in 2002 can be seen as a success for Russia
while the MES issue in the U.S. relations with China is still at a “failure” stage from

Chinese perspectives.

Actually, the U.S. has delivered its will on granting China MES in different occasions
at the Bush and Obama administration. In June 2004, China and the U.S. agreed on
establishing a joint panel to decide whether China should be granted MES by the U.S.
in a meeting of USCBC. But two months later, the first hearing in the U.S. decided
not to grant China MES. Because they found “China’s economic system is still
characterized by many distortions which produce false market signals and trade flows
that are not reflective of a market-based system (Terence P. Stewart, et al. 2005).”
After that, under the China’s continuous efforts to gain the MES, the Obama
administration replied that the U.S. would take the decision of granting China MES
seriously and hope to grant it as soon as possible through the cooperation in the
USCBC at the first round of the U.S.- China Strategic and Economic Dialogue in
2009. Then, the U.S. still held an ostensibly positive attitude on granting China MES
at the second and the third round of the U.S.- China Strategic and Economic Dialogue,
respectively in May 2010 and May 2011, but did not implement any de facto actions

(Z=R4F, Wit and JEHR 2016).

If we take a closer look at the long-lasting negotiation on granting China MES by the
U.S,, it actually involves two distinct issues: For China, the issue is more about

requesting that the U.S. should terminate to use the NME methodologies related to
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price comparison in AD cases; but for the U.S., the issue can be taken advantage as a
leverage to urge China to deepen its economic reform or to make concessions on
other areas. Therefore, if the agreement that the U.S. officially grants China MES
could be reached at L1, that theoretically be attributed to either that domestic actors in
the U.S., such as the Senate and relevant trade groups, etc., ratify and implement it, or
that the further economic reform in China has ratified and implemented by the
government. Based on this logic, I am going to interpret the “win-set” of China and
the U.S. respectively. As defined in the theory section, “win-sets” in the two-level
game means “the possibility of domestic actors at L2 ratifying and implementing the
agreement at L1.” Thus, the win-set of China at L2 can be interpreted as the
possibility of ratifying and implementing a whole set of economic reform in the area
requested by the U.S., such as “currency convertibility, free bargaining for wages,
foreign investment, government ownership or control of production, government
control over prices and the allocation of resources”, which are based on the U.S.’
national MES criteria. As for the win-set of the U.S. at L2, that can be conceived as
the possibility of ratifying and implementing the China’s request of amending the
surrogate methods against imported products from China in the U.S. antidumping law
and treating China equally as other ME states. These interpretations based on
Putnam’s idea lay a foundation for further seeking the determinants of the size of their
win-sets. Next, [ will try to figure out which factors might increase the possibility of
granting China MES or hinder it become a reality. Also, I will take Russia’s

characteristics into account as the reference.
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4.1 The Economic Factors

Since the goal of China in the negotiation with the U.S. is mainly being not treated
with the NME methodology in AD investigations, I will first compare the situation

that the U.S. uses AD against China and Russia.

The U.S. stated that “a country’s status as an NME is relevant only to U.S.
antidumping proceedings and in no way affects other aspects of that country’s
bilateral trade relationship with the United States,” according to “COMPREHENSIVE
ANALYSIS OF CHINA'S STATUS AS A NON-MARKET ECONOMY UNDER THE
U.S. ANTIDUMPING LAWS: FACT SHEET” (See it in Appendix 7.5). It can be
argued that this statement technically implicates a kind of American wishful thinking
that trying to “convince” others to believe that the effects of NME status for a trade
partner are just within the field of AD proceedings. But no matter it is completely true
or not, I can still focus on comparing the characteristics of AD cases of the U.S.
against Russia with that of the U.S. against China to seek to distinguish the reason
why the U.S. granted Russia MES but still refuses to grant China’s. I collected the
data from the global antidumping database, a cross-country data collection project
that covers almost 90% of antidumping measures undertaken by all WTO members
over 1979 to 2015, which is funded by the World Bank and Brandeis University
(Bown 2007). As the Table 4.1 shows, I divided the period into two phases: before
2002 (23 years) and after 2002 (14 years), since Russia gained its MES in 2002.

From the Table 4.1.1, we can see the number of the U.S. adopting AD against China

over 1979 to 2015 is ten times than that against Russia during the same period. It can
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infer at least two points: First, the trade volume between China and the U.S. during
that time is much more than that between Russia and the U.S., Since many economists
have figured out there is a positive correlation between the times of adopting AD
against trade partners and the trade volume. Second, the punitive duties on China in
total are much more than that on Russia in total, because China suffered more
frequently than Russia in the AD cases investigated by the U.S.. In other words, that
means the U.S. can gain more “compensations” from AD cases against China in total.
Also, that shows China had more influence on American domestic producers in terms

of the range of AD cases, given that 181 different cases out of 190 were involved (See

Table 4.1.2).
Table 4.1.1
The Number of AD Cases
AD cases 1979-2015 1979-2001 2002-2015
US against China 190 89 101
US against Russia 19 13 6

Source: The author summarized from the data in the global antidumping database.

Table 4.1.2
The Number of Products Repeated Twice in AD Cases
AD cases (1979-2015) Repeated
US against China 9
US against Russia 2

Source: The author summarized from the data in the global antidumping database.
Note: In the AD cases that the U.S. against Russia from 1979 to 2015, there are only
two products repeated twice in total. They are “Ferrosilicon” and “Pure Magnesium.
While in the AD cases that the U.S. against China from 1979 to 2015, nine products
repeated twice in total. Respectively, they are “Barium Carbonate”, “Steel Wire
Rope”, ”Ball Bearings”, “Saccharin”, “Pure Magnesium”, “Honey”, “Oil”, “Country
Tubular Goods”, “Electrolytic Manganese Dioxide”, “Carbon and Certain Alloy Steel
Wire Rod”.
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Table 4.1 also clearly illustrates that Russia suffered less AD cases (from 13 to 6) by
the U.S. after being granted MES by the U.S.. Besides, Molly Roberts (2008) also
confirmed that “China’s status as a non-market economy explains the number of U.S.
antidumping cases filed against China” in her study. Thus, it is reasonable to argue
that the China’s NME status can be taken advantage for the U.S. to adopt more AD
measures against China. Then, relevant industries and producers at domestic level can
gain more punitive duties due to treating China as NME. So, if the U.S. granted China
MES at L1, it would directly lead to an amendment in American AD law that the
NME methodology toward China should be terminated at L2. Then, some punitive
duties from adopting the NME methodology toward China would be no longer
imposed on Chinese export products than before. Under such a circumstance, those
Chinese products would be more competitive at the U.S.” domestic market while the
profits of relevant producers in the U.S., no matter from their own products or from
compensations that from Chinese export producers, would be hurt. From the
perspectives in the two-level game theory, even if there is a tentative agreement on
granting China MES at L1, these American domestic companies whose interests will
be potentially impaired at L2 will have motivation to form an alliance to break the
agreement. For example, the note of Table 4.1.2 explains what nine repeated products
are. We can easily distinguish that four of them are chemicals, i.e. Barium Carbonate,
Saccharin, Pure Magnesium, and Electrolytic Manganese Dioxide. Thus, those
chemical companies who can treat China as NME in AD cases will probably protest

about granting China MES through the Society of Chemical Manufacturers and
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Affiliates (SOCMA), a U.S. based trade association that represented a diverse
membership of chemical companies since 1921, when they notice the agreement at L1
might be achieved as China wished. Considering this, the central decision makers of
the U.S. will not grant China MES, unless it can gain “side-payments” from China.

As for the “side-payments”, the real support from Russia on anti-terrorist after
September 11, 2001, can be conceived as one of side payments that might stimulate
the U.S. to grant Russia MES. But it is hard to find similar “side-payments” from
China to the U.S. beyond the field of trade after China accessing to WTO.

In a sentence, with the comparison of the U.S.” AD cases against Russia and the
Russia’s “side-payments” to the U.S., some economic factors that might hinder the
U.S. from granting China MES can be identified based on the logic of the two-level

game theory.

4.2 The Ideological Factor

Inspired by a speech “China’s stakes in the WTO and the role it could play” presented
by Dr. Lin Guijun (Dr. Lin), Vice-President, UIBE, in the WTO Public Forum 2012
Session 30, I designed a question regarding whether China has been discriminated by
other WTO members due to its NME status in my questionnaire (Appendix 7.1). In
Dr. Lin’s speech, he mentioned that China resents being discriminated in the WTO for
the following reasons: “(i) the creation, for the first time, of special safeguard
mechanism for manufactured goods; (ii) the invention of non-market economy status
for China, (iii) the large number of anti-dumping and countervailing duties against

China, and (iv) the review mechanism after eight years of accession.” So I asked Prof.
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Tan that “To what extent, do you agree with him on (ii) above? To be clear, do you
think that “non-market economy status for China” was “invented” by WTO senior
members, which represents a certain discrimination?” Prof. Tan replied that
“personally speaking, the term ‘MES’ itself proposed by capitalism countries is not
only a certain discrimination against China, but also against other socialism countries.”
The reasons behind his argument can also be structured at national as well as
international levels as my analytical framework. At national level, Prof. Tan believed
that “the concept of ‘NME status’ was proposed by capitalism countries under the
background of ‘the cold war’. The dichotomy between capitalism and socialism
countries has a direct influence on the implication of ME and NME, which represents
a discrimination of capitalism countries against socialism countries. Unfortunately,
China was in the worst situation.” He further elaborated that, “historically speaking,
the U.S. first put forward the NME term in the U.S. antidumping investigation of
bicycle cases against Czechoslovakia in 1960s when Czechoslovakia had not
disintegrated yet, which means it belonged to a socialism country at that time. Later,
the U.S. amended its national trade laws. The amendment was a symbol that the
surrogate method against imported products from NME countries was first written in
the U.S. antidumping laws. Followed by the amendment of the U.S., European
countries was inspired to set up similar “NME status” provisions in their national
antidumping laws and countervailing laws. At the beginning, the purpose of
establishing “NME status” in the antidumping laws of the European Community (EC)

was against central and eastern European countries (CEEC) and the Soviet Union
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during the period between 1940s and 1980s. After the collapse of the Soviet Union in
1990s, the antidumping laws and countervailing laws of the U.S. and the EU (the
successor of the EC) have changed and been mainly against China.” As for
international level, the evolution process of the “MES” provision in GATT/WTO also
reflects that the term is against socialism countries. By the evolution process of the
“MES” provision in GATT/WTO, Prof. Tan explained in his professional but simple
way that “GATT incorporated some ‘NME’ countries or ‘transition countries from
NME to ME’ as new contracting parties in order to strengthen the inclusiveness of
multilateral system. These NME countries were mainly socialism countries, e.g.,
Poland, Hungary, and Romania, which belonged to CEEC at that time. Based on their
Accession Protocols, other GATT contracting parties can treat them in a
discriminatory way that adopting ‘special safeguard measures’ to their goods due to
their NME status, rather than stick to the Most Favored Nation (MFN) principal to all
contracting party in theory when apply GATT Article 19 in terms of ‘safeguard
measures’. Not until the GATT Article VI the first paragraph ‘Note 2° in Annex I°
appeared, which was driven by western contracting parties, especially the U.S. and
the EU, was the so called ‘NME provision’ finally illustrated in some countries’
accession protocol as a latent rule in WTO against socialism countries. That

represents the NME treatment became a rule in international laws not only exists in

6Annex I: Notes and Supplementary Provisions, Ad Article VI, Paragraph 1, 2. It is recognized that, in the
case of imports from a country which has a complete or substantially complete monopoly of its trade and
where all domestic prices are fixed by the State, special difficulties may exist in determining price
comparability for the purposes of paragraph 1, and in such cases importing contracting parties may find it
necessary to take into account the possibility that a strict comparison with domestic prices in such a
country may not always be appropriate.

https://www.wto.org/english/docs_e/legal_e/gatt47_03_e.htm
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national laws. In all, the evolution process can be attributed to the political
consideration and ideological factors in the cold war background that result in the bias
from western-capitalism countries against socialism countries and the changes in the
international market competition.” For example, the section of the Vietnam’s Protocol
of Accession regarding the “MES” provision was basically “copied” the China’s.
Because, both the Vietnam and P.R.C are socialism countries. In all, the term ‘MES’
or ‘NMES’ proposed by capitalism countries is not only a certain discrimination
against China, but also against other socialism countries and China might be the
biggest victims, according to Prof. Tan.

From above, the ideological factor with regard to socialism or capitalism state can be
identified to explain why the U.S. still refuses to grant China MES but did it to Russia.
Considering that Russia is a capitalism state after the collapse of the Soviet Union
while China is still a socialism state under the leadership of the CCP, the simple
answer might be that the U.S. preferred to grant MES to a capitalism state, but still
hold a “Cold War mentality” to socialism states, like China. If it is true, the U.S. can
use this ideological factor as a bargaining tactic to expand the size of China’s win-set
at L2, i.e. to make China increase the possibility of ratifying and implementing a
whole set of economic reform and even changing from a claimed socialism state to a
real capitalism state as the U.S. preferred, suppose that China accepts to be granted
MES at a certain cost.

Even though Prof. Yang believed that the core of the Article 15 issue is a practical

problem that how to determine merchandise price in an AD case investigation rather
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than a “political gesture” that whether China should be granted MES, other lawyers in
the U.S., the largest importing economies from China, conceded that granting China’s
MES will be a political decision by the U.S. at the end of the expiration day of Article
15, according to a USCBC report (insidetrade.com 2016). From the perspectives of
two-level game theory, the economic factors and the ideological factor that have
influence on the final decision of granting China MES can be identified as analyzed
above. In all, the intuitive hypothesis that the China’s MES issue in the U.S. relations

with China is more than a technical issue has been tested.

5. Conclusion and Reflections

5.1 Conclusion

In this section, I will conclude upon my research question regarding whether the
decision of the U.S. not granting China MES is just a “technical” issue in the U.S
relations with China or more than that. As defined before, the “technical” issue refers
to an issue is relevant only to one aspect, such as legal or economic, and in no way
includes more than two factors. Thus, I proposed a hypothesis, at the beginning, that
the decision of not granting China MES is more than a pure technical issue in practice,
which might involve legal, economic and political considerations in the U.S. foreign
policy toward China. In order to test this intuitive statement, two sub-questions in
terms of why the U.S. still refuses to grant China MES were phrased from different
perspectives. The first one focused on the legal perspective that is directly linked with

the origin of this issue according to my observation; while the second one was
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formulated with a paradox of the U.S.” inconsistent decisions on granting MES to
Russia and China, which could be used to test the part of “more than a technical
issue”. After reviewing various literatures, interviewing relevant experts, and being
supervised by my two professors, I applied perspectives from the two-level game
theory to identify rationales behind the U.S. not granting China MES but did it to
Russia. In the section of analysis and discussion, there were two types of factors, the
economic factors and the ideological factor, being found by comparing different
features of China and Russia on this MES issue from the U.S. perspective.
Specifically, one of economic factors that China matters more than Russia in AD
cases for the U.S. could be drawn from relevant quantitative data. The “side-payments”
factor was inspired by Putnam’s two-level game metaphor, considering the context of
Russia-U.S. bilateral relations in history. As for the ideological factor, it was actually
pointed out by Prof. Tan, one of my interviewees, in a broader context. But I only
took it in the Sino-U.S. and Russia-U.S. relations into account for explaining why the
U.S. still refuses to grant China MES but granted Russia MES in 2002 when the
Economic Freedom of Russia was lower than China’s. In terms of the first
sub-question concerning the dispute of whether China would be automatically granted
MES after the expiration of the Article 15 subparagraph (a)(ii), the answer turned out
to be simple that the U.S. has its discretion on granting China MES or not without
violating its obligation as a WTO member from the legal perspective. Here, it needs
to distinguish “granting MES” carefully, since the decision can be either only a

political gesture or a decision containing a real meaning in AD cases. (This distinction
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can also reflect that the issue is more than a technical issue.) For China, the latter
seems more important, especially in the trade relations with the U.S.. That is why
China requested consultation (DS515) related to “price comparison methodologies”
that involves so-called “the NME methodology” with the Government of the U.S.
under the WTO Dispute Settlement Body (DSB) on December 15, 2016. Until now,
the status of “DS515” in WTO is still ongoing, which means the methodology issue (a
technical issue) of China’s MES with the U.S. has not been decided yet. But there is
no doubt that the issue is not only a technical issue and also more than that.

The Last but not least, the point that China has been discriminated in the field of trade
due to the NME status can be summarized, but not clearly stated before. The NME
methodology on AD cases in China’s Protocol of Accession can be interpreted as a
discrimination against China. Not only the origin of this NME methodology, as Prof.
Tan explained, reflects a certain bias, but also some empirical data, as Molly Roberts
(2008) researched, demonstrate that China has suffered from higher duties or more
antidumping cases because the China’s NME status is taken advantage by other WTO
members in antidumping investigation. In all, I will keep track of the China MES

issue not only with the U.S. but also with other trading partners, like the EU, etc.

5.2 Reflection

Finally, my reflections on each section of the thesis will be stated respectively. In the
introduction section, I proposed my main research question with the formulation of
other two sub-questions, which were revised many times. It is interesting that

different problem formulation on the same topic usually leads to different approaches
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on research. That brings the Problem-Based Learning (PBL) method as one of the
most attractive approaches in my study. As for the methodology section, one of my
supervisors commented that “it could be an issue that your newest reference here is
almost 40 years old” on my “2.2 Theoretical Consideration” one week before the due
time. Because of the limited time, I haven’t updated the citation he referred to the
recent, but I will try to find something new during I prepare the oral exam. The theory
section is mainly for providing an analytical tool in my analysis. I noticed that even
though the two-level game theory could help me to identify and analyze different
factors at each level behind the decision of not granting China MES, it could not
illustrate what portions of each factor account for. Besides, unlike reviewing and
studying an existed international agreement as many other scholars did when they
applied two-level game theory, it is more difficult for me to examine the ongoing
MES issue from the perspectives in the theory, because the limited data can be
collected. For example, even if I knew the Putnam’s argument that “the size of the
win-set depends on the strategies of the Level I negotiators”, I still could not find the
complete data of strategies adopted by negotiators, since the issue is on-going. With
regard to the analysis section, more data, and literatures could be gathered to test my
hypothesis. Moreover, the language still needs to be polished and the arguments can
be sharpen. The final reflection on my thesis is that it would be also interesting to
make a comparative study on why different states hold different opinions on granting
China MES. In all, I did enjoyed the process of learning based on my formulated

problems, even though I clearly realize the written work still needs to be refined.
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7.Appendixes

Appendix 7.1

The Questionnaire for Professor Tan Qiping

Interviewer: Li Dan (LD, the author);
Interviewee: Professor Tan Qiping
Time: 2017/03/10

Questionnaire on China’s MES from WTO Legal Perspective
T 5L ZH S AL A T b [ T 3 e B A7 ) 0 AR T 2 )

Could you please introduce yourself? (Name, title, address, academic background,
etc.)

WEMEARNA. (WL RO, TAEMNE, 2RI 7

A, PURBOE R REVE B #0% -

Tan Qiping, Professor in the Civil and Economic Law College, Southwest University
of Political Science and Law.

[It would be perfect if you can provide your CV.]
[nfEResR Bt — DRI T, FR+ &t ]

1. To your knowledge, do you know if there are any official documents or legal
texts under WTO legal framework that has the general standard or at least
implication of a country’s MES or Non-MES? If yes, please give some
examples.

PEIEHT R, WTO BRERAEZE T 2 G ) T — E W& S A A € i — M
PRAEERBRAILE ? a0, 182861 1 B

MR S HGEF A TEEAR—NRFFERWE FEERERR
WTO ERER T ATEFEX T —Ehin 457t A0 ¥ E 8 — R ESRIA
ME , BTN ELMER, IBXT ML Uk FEmizs

A HAE , AR —E WTO BAFNERZENE,.

7 If youareconcernedabout the confidentiality of yourpersonal information and answer, Li Dan can sign the
Confidentiality Agreement by Aalborg University for protectingthem.

F AR I A NS RN [ 2 4 F 8 251 58 AR CIR Sk U g, ZEPHIE B S 180T P 22 R 48
REESEGENI I 52 B PF 22 iR ORI A DR 3 DL
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2. To your knowledge, do you know if there are any official documents or legal
texts under WTO legal framework, except China’s Protocol of Accession, that
can be linked with China’s MES? If yes, please give some examples.
TR, B TAE CPEAMBGE ) ey LA e [l T4 it i
Al A, WTO HVERAEZE T & B A A & 5 B i 25t
AL FIERRHI? 0, B2 R .

MAIANA , KINATEEARE) P EFXFETHEF LB K
Bo HAFEE 150 RMEE 151 BRIAE , PEEATRTETHEF M vEE
BEREP , Bt WO MAEXNHEERRMAHE. RIMNEREREZFAN,
EABERX (MAREHR) £ 15 REAEEEMNHEA. BAXFHRRES
ANZIREFFIEN T EBUTARE , NTER CINABCESR) WIEXARED
o ERBEFABBNEREAN  THERANRAIBBENERER &
BE-EREREN , IRNPERRIRBHZ LT A AT 8etE,

3. The debate on China’s MES issue mainly originates from the Article 15 ‘Price
Comparability in Determining Subsidies and Dumping’ in China’s Protocol of
Accession to WTO, citing:

(a) In determining price comparability under Article VI of the GATT
1994 and theAnti-Dumping Agreement, the importing WTO Member
shall use either Chineseprices or costs for the industry under
investigation or a methodology that is not basedon a strict
comparison with domestic prices or costs in China based on the
followingrules:

(1) If the producers under investigation can clearly show that market
economyconditions prevail in the industry producing the like product
with regard tothe manufacture, production and sale of that product,
the importing WTOMember shall use Chinese prices or costs for the
industry under investigation in determining price comparability;

(i1) The importing WTO Member may use a methodology that is not
based on astrict comparison with domestic prices or costs in China if
the producersunder investigation cannot clearly show that market
economy conditionsprevail in the industry producing the like product
with regard to manufacture, production and sale of that product.

(d) Once China has established, under the national law of the
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importing WTO Member, that it is a market economy, the provisions
of subparagraph (a) shall be terminated provided that the importing
Member's national law contains market economy criteria as of the
date of accession. In any event, the provisions of subparagraph (a)(ii)
shall expire 15 years after the date of accession. In addition, should
China establish, pursuant to the national law of the importing WTO
Member, that market economy conditions prevail in a particular
industry or sector, the non-market economy provisions of
subparagraph (a) shall no longer apply to that industry or sector.
£ (P EANEBCESS) 55 15 55 AN AMBUEE A7 4% T B rh B i R E
I o ] B2 B S AU R S A I IR A 7 i PR A R R E 5 A I
AV T AL AT N T S B 2R AR R B e Herp SR B T i e Bt
) 451 1R A2 () R (d) K -

(a) TEMRYE C1994F KB 5 A G s thE) /N BuETE)
SEMAS AT LU R, 128k 0 5 AR TR AR, i R sz A A L
i A B A, Bl R AR HE 5 b ] P A A Bl A 1R AT B
VikrS

Q) UL 52 A I A P RE M B RAAIE B, A 71 5 27 B R P L A )
i AR RS T TR & A &, W%t O R e E
Wk RTEL R, S A2 3 2 P b g A A RS R A

(i) USZ A I AR P AN BE B RAAIE I A8 P R 207 i R P ML AR g
A PR RS B i T L 2 T3 R e 2k, MIAZ a3k 11 g 7 ] e B AN 4K
W5 v [ [ 9 0 4% B A IEAT P A LU IR T Vs

(d) — = A E R4 &t s 5 e sE R — AN T & sr ik,
Ak e RN &0k, (EEEMANZ H, & 0 a5 i E Ay 2,
BHRXTHEFRIME. TR, ()33 _FHENEMAZ HiE
15400, Bbah, fneh EARSE 12528 11 pR 5 ) 1) PN VR IE s e — e 77
W EGER TR Z A5 &0, W ask hIAETT 45 2 A S FE X
FEME BT 3E A

Followings are two sub-questions based on this context. By this context, |
mean the contents of part (a)(ii) and (d) of Article 15 in China's WTO
accession protocol.

P A AR AR S B (R EAHBGE ) BEE 15 2k (a) KA (d)ak B B
PR B P 1)«

3.1 How can you interpret the relations between “market economy conditions
prevail in the industry producing the like product with regard to manufacture,
production and sale of that product” and “market economy status” under the
WTO framework? Are they referred to the same meaning? If not, in which
condition, the “market economy conditions...” can be proved without the
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MES of a state? Could you give any cases?

M WTO VEEI A RER UL, H B Ak B i AT Mk B T 35 22 5% Sk ARl v
[E AL R B I R 7 75 M5 # WS, HT AR
SE? A JEEAMAL, RIE A FTREROL 2 A] R 48 YR OGS4 2

REFE(PEAHWER)E 15 KORE N WTO EENBERE
FESWFREMTLEETHZLFRE , ATREBPEERHHELTF
w4 ; @, PEEATHALF iV EHTUABHPERDWPILH
Tl B2 HHRFRENEL,

B, NEBEBPE (MAWES) HHHLFHNIRIGERT
AT, RANETF. BRAEWR  FIBENTHLF AR, £ WTO
ERTRAR AN EHENERRME. RAMNEAN , TSR EAM
o

HR , NFHRBRECHARIELABBENNZL , RAER
ELTINERBNERRN X FHHRFR. REXFHBEAN , 5 15
Y BRI N A X LR R

(1)2016 5, 15%F a KE 2 TR AL L , XEKE , WTO H
R A A TR B RENHERAHERAERES *.

(2)2016 Ffg , BFE 15 F a RE | MERNWE 15 FHMRRM
REM. REISFRaFW 12 RMAXNNNSAE , BREZFABENE
RN |, B2 MM ABTFERBESE | MARKR

(3)2016 Ff5, 15FaRE 1 INAEY , EFENENAF
FHARIERE, BT 15%aRE 1 PARER , Bk , BIETE 2016 F
B, RArelEES RS, RiIMEEZER , WTo EMR A AT ERF

FieWREHEMES I E EZHZ LT RN ER  MRIEHRKIL
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MR R 75 B R EME AR, Bt , EFENE N FERE
UESRAE |, IR FREST AL BRI AR5 &M

BIX , WTO B AMAREXN PE” mERME, KAMNEFEEHE
WmIFEFF ARV BRI, Fla , EXRENREP , LIFNIEENHE
Pl REZABFRFINERFER |, 85| (MESRAINEHE) % 14
FE 2R, FESH WTO R FERBRRELFZERBEREFIREHN
AR, REMAERER (RBAEDE) 52 %FE 2 Ko

&fE , BT WTO BRT |, RBENETZLFNHIAE , —K
AR, B WTO RARBFEAEERETIATHELF AR EIN , AR

RBZERINEFREREERTTIRERFTNIRAE,

3.2 Do you believe that “China would automatically be granted its MES
because part (a)(ii) of Article 15 in China's WTO accession protocol expires
on Dec. 11, 2016, fifteen years after China entered the WTO” ? Please
elaborate the reason.

M WTO ER A R Y, ARG UNAT LS (R EAHBGE ) )
15 Z(d)FX T (a) G EHFEA 15 /5 (2016 F 12 A 11 HD
BRI E 153 < B T & B A % T b BN 15 205
Bl oAt R E ARS8, A2

Tig. B , BREMKERERNTHELFTHARARIAXEX
AN TEBE , FARE, BEHUT :

1LME 15 % a RWIBEAMENKRE , & a() M a(i) RBBAE T
2R, BE—NMATIR : FESRHALUE 15FR , IRTEAD
FREMNERRAFNXT THEFNENENE BAREZEAE=-/

IR BR J3 AT BAXY FR E Al fE A B R E R,
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2. (EHR)Y B IS K AREZQFENHAE : “FIRWMA , (W (ii)
BRMEREMAZBE 15 FLLE, "ZHBEET-ERENME BRE
RECA15 FHIRRL L,

Hit , CEBY F 15 FHZXBEAFTZEFAEE, (WE
) BISKARRBRTHEAH 15 FHHRE , HMK RS TS
A GUER) 8 15 ZNPENSLEREASETAERENE RE,

4. Dr Lin Guijun, Vice-President, UIBE, as a speaker in the WTO Public Forum

2012 Session 30, presented on “China’s stakes in the WTO and the role it
could play”.He stated that China resents being discriminated in the WTO,
citing: “(i) the creation, for the first time, of special safeguard mechanism for
manufactured goods; (ii) the invention of non-market economy status for
China, (iii) the large number of anti-dumping and countervailing duties
against China, and (iv) the review mechanism after eight years of accession.”
To what extent, do you agree with him on (ii) above? To be clear, do you
think that “non-market economy status for China” was “invented” by WTO
senior members, which represents a certain discrimination?
KMV R 5 K B KM 18 L 7E WTO2012 A RIRIREE =135
Wiz kP [EAE WTO Bk AT SO AH DG 1E AT 1. ol
FH ETE WTO R F 3220, RMAM: (1) WTO F— Rt T HF
IRPRBEATL A2 A0 A B VR Tk s (20 v EE S EE T eIETT
2P X — RIS TR R s v B R SE R E s (3) KESR X E KR
W AMIEYRIR: (4 s EHE)\SE G RS L] 5 R A 9 EE
TR B8 5 g & R T A B AT A — Fhont v [ iy s ing 2

MR, REBHITERNIFHIZEFTF AT NEXN FE SN
mHERNtaE LERMEM,

BE MNEAREE FHZLTiVNBIsRREAEVERREY ,
HEAZHZAREMEAGHARAE LERNHLE LERNEDN 5
RZEMNEHE, XEE 20 #4L 60 FRNER IS KR BITE R4
RFETHLRRUIFETZEF AN M ST ERINS KT REE
BTHAENER, BXEBITRSER  ZERBRUARCER A E
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ATFTZAFER=RNEREF EZAEEXZERME LD TLERHA ,
AEEEZE , RNEREFRERMAY, RIMGEEPBILFETHLF
Hf &R Hp | BREBWHT SR E KM EFHAH KRB ETHEL
i B R 20 tE 40 FAE 80 FRZE ,—FBANNRMERR
RRERMABK. BEE—#  RE-—FHRFAFGNPE , BRIEERYT
ERBH RS, RINEIDENSREL , HXHBERE,

HR , NERREREE , “THALF i RRE GATT/WTO HHER
BREAMAIX XN S E L EREM.WTO WET S GATT &L SE |
HERZ VR ZAEHNDTEN RA T — LT EHHLFTRELTE
MHEFHAENEFTREAFANS  TERERM/IMMELENER. R
BEFTHEAFTERIKEE, GFNNFLETEELEN (MABE
B) , EXHE GATT % 19 FAENRERE"FE , GATT HFHH AT
BRESEESFERN , EWESR, FE X LERN™REE4S
HRREER . EEEHEARIGATT E 6 RE | XERZ", BEEK
SHAERNHED , “HHLFHARAERET WTO RN+ |, BRE—
LER (MARES) WERKR , ATMNEREERBERRES IS MiX
—RHHETH  BRNBIBCARENZARSARRETEEER K
AAHZENSE  EREENHLENERNREL. BRMHERHE
CHREENTHREE,

5, AR S , RINEAMEX— &, BER4PEz
BEIMA WTO 89 TR EMA WTO RZATH XXt I T i 255F

v, JLFREHE (MARES) BHEXAR.
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Rt , SEHZLF AT NN FENEM , MEKRERELE

KN LELERNEN  MPETERRIPRANZES,

. If there are reasons that China hasn’t deserve its MES, what do you think
some countries, e.g. Australia, New Zealand, South Korea, etc. still grant it?

A SR B AT BLAS AR o [ B T 3 22 LA, SR A B IRORM L i 22
i ] S5 [ X RO P B K T S e DR i .7

MR HOXMRENEZERRR  SURARE, HE=ZNEE
ANRRE , FAPETZELFHUNERSHFESZT TEHRRZHE
(FTA) , FEEERES FTA K28 , MERN HERE LHEIAH
ERNHZE5iti XEREREAMAER. AEXEERFIAPENT
A, B2, MBRA LW  BRELFEZMS . RINFETHE
AN ERF [ URARL, HAZNSENRRNAEZEREESZH
EEATZHNER. EERNERNLFTEHE— BRERED , 40
KEFEFENIEONS  URARZE  NHIEXELFHEK, 55, &6
—ELBEIEANNRNRKBPER , 2FURINRENTZEL5 it
BRHETRERARZFNER. F , XEERINRENZELF VA ER
MEZFAERR , 5EXE. BAFETRE , eNREFENTZ. Hit,
REERTEENPETZNER , ERESHSE FTA , FIAEITEINT

PERN T AL,
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Appendix 7.2

The Interview with Professor Yang Guohua

Interviewer: Li Dan (LD, the author);
Interviewee: Professor Yang Guohua (YGH)
Time: 2017/03/02

Location: Beijing, via Wechat

The Background of thesis had provided to interviewee before the interview as
following®:

The debate on China’s MES issue mainly originates from the Article 15 ‘Price
Comparability in Determining Subsidies and Dumping’ in China’s Protocol of
Accession to WTO, citing:

(a) In determining price comparability under Article VI of the GATT
1994 and the Anti-Dumping Agreement, the importing WTO
Member shall use either Chinese prices or costs for the industry
under investigation or a methodology that is not based on a strict
comparison with domestic prices or costs in China based on the
following rules:

(1) If the producers under investigation can clearly show that market
economy conditions prevail in the industry producing the like product
with regard to the manufacture, production and sale of that product,
the importing WTO Member shall use Chinese prices or costs for the
industry under investigation in determining price comparability;

(i1) The importing WTO Member may use a methodology that is not
based on a strict comparison with domestic prices or costs in China if
the producers under investigation cannot clearly show that market
economy conditions prevail in the industry producing the like product
with regard to manufacture, production and sale of that product.

(d) Once China has established, under the national law of the
importing WTO Member, that it is a market economy, the provisions
of subparagraph (a) shall be terminated provided that the importing
Member's national law contains market economy criteria as of the
date of accession. In any event, the provisions of subparagraph (a)(ii)
shall expire 15 years after the date of accession. In addition, should
China establish, pursuant to the national law of the importing WTO
Member, that market economy conditions prevail in a particular
industry or sector, the non-market economy provisions of
subparagraph (a) shall no longer apply to that industry or sector.

8 The Questionnaire as Appendix 7.1 also provided to Professor Yang Guohua before the interview.
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LD: Do you believe that “China would automatically be granted its MES because part
(a)(i1) of Article 15 in China's WTO accession protocol expires on Dec. 11, 2016,
fifteen years after China entered the WTO” ? Please elaborate the reason.

YGH: MEEELV AR PFXAS 15 4%, HSumE g iiEi#. RERINIAZE
Z7F WTO BRI [ AR 10 2

LD: “BiRIAERINECLEIFEERE T &2 »
YGH: X, @i 12 H 12 H (2016 4£).
LD: “mhafi T T RMAAINRATR MES a7 & IF 17, 2H? >

YGH: DNEAKINT AT AL, [ IE 15 250 @l 15 2% A X 4 i
REHL fFe )L X 2 — N RITBRRAN1s 8. WA RUFRZ: 2016
12 H 12 HERE & R YRR E AR 1 o Fr AT N AR A IR
SRR . HaBE? BeaBEXA 15 FE AWM. RE, UHFRAAN
X AR HUR VT 15 KX EA @O, XFEREWRE 15 %5
Rt H 5 ABUES Y methodology i T 12 H 12 H (2016) FiAREH T . XML
HFARERI MRS, WSR2 RMR . (B2, 208 NIRRT
BRI — PRI A A REIX 4 i RE . Lhln, BRR . FE 15 253X A gk k,
FEPEAM. ) LERESH, MRX AT A5 2418, IHEHEAN
FH AR EE . FOERAERZEM . HEAE R, WERHARERIT, B3
HIARRITA] — Lo BF 2 5K, FERBNIX AN AN, W R ANADRRVE TR A R PRAR 15 2%
TR A B 4K 2 B R s AR 13X R AR AN BE 5 H AR FF methodology .
MR, REINAERER, XDARXAMEE. MRz s2, (i)ik s
PUG (@)()IE7E . (RAEFRE RIXRAREMALE) . P58 7RG, Bkl vt 4k
Z NTERIBIXA 15 550 HSAATIEIR 15 250, AR AE b an PR B AN i
E AR FARXAN R ERA, RATER“TR2 5t A XA KR
ARZASFORRMT T XK EF, HFREE AR LU A REEE 1, REA
MEMREANT, HPUFBUTE R ROEHEE . B0, RZ2BURG AR
MR BN RRSE . i, XAAEFIREE: “M 2016 4 12 A 12 Hilg,
FEEAR T AT ER T ? IOy EMN 12 7 12 HEMZE R0 HoE
“15 UL 1, 12 7 12 AR ZAN T E T2 5rhs, A4 REK .
teanh [ B 2X 2008, EIRSEUC15 5% RIRA WA R T2 st an, R
T AU methodology ANREH] 1o B4 73 AW KRR, KE H BT AR
2, MM SEEE, (ERZIFPFREAAGRE . PR IR EHE R
AR NIZASZ I, T ARE R E . AE RS 5 U0E R . U2 A
EASEH UL, FRE EEIRE 15 28BS 2] T market economy [FJZHR, Hhi
YRE 15 2&(d):
(d) Once China has established, under the national law of the importing WTO
Member, that it is a market economy, the provisions of subparagraph (a) shall
be terminated provided that the importing Member's national law contains
market economy criteria as of the date of accession. In any event, the
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provisions of subparagraph (a)(i1) shall expire 15 years after the date of
accession. In addition, should China establish, pursuant to the national law of
the importing WTO Member, that market economy conditions prevail in a
particular industry or sector, the non-market economy provisions of
subparagraph (a) shall no longer apply to that industry or sector.

(a) In determining price comparability under Article VI of the GATT 1994
and the Anti-Dumping Agreement, the importing WTO Member shall use
either Chinese prices or costs for the industry under investigation or a
methodology that is not based on a strict comparison with domestic prices or
costs in China based on the following rules:

(1) If the producers under investigation can clearly show that market economy
conditions prevail in the industry producing the like product with regard to the
manufacture, production and sale of that product, the importing WTO Member
shall use Chinese prices or costs for the industry under investigation in
determining price comparability;

(i1) The importing WTO Member may use a methodology that is not based on
a strict comparison with domestic prices or costs in China if the producers

under investigation cannot clearly show that market economy conditions
prevail in the industry producing the like product with regard to manufacture,

production and sale of that product.

RIGREH N 15 6P REBW K TMip&st GRP) »ZXFERFIRBIAY 15 572
—NMIHETE R BRI BER R Z i 23, HSZEL 15 K E LK
B, A 15 )5, A WTO i ZA o E MES” XK.
15 2% TH B Ul B A AR A AW ? RIS B S A B0 i 7] A7 =Fifr: (1)
(d) Once China has established, under the national law of the importing WTO
Member, that it is a market economy, the provisions of subparagraph (a) shall be

terminated . IXFPIF A KA, FAATELE 15 F 2801, JIRIRBEH 7] PLIX A i

LD: X AJ A AR WU 1, % —FE MES BIHIE , 2 i & B E Z0R N E R
M WTO ARG I A — g — 1. —RAIE?

YGH: Xf, WTO 2% AR, X—RgEEr. (O RN ETLEL
1o BRIHANSEEERATIA WTO FIRHE, 2001 £, MATA < T iiinafribin
I VR AE, B RWEIXFER . BAXAESREERZERE: fEHE N
NBIHERAT, VR B K B N ESEH market economy criteria /7 A" BEJ5 K&t XF
HE A 15 26 3 methodology. & N EHUE, i 2010 4, FECEAH
9T, XAMEHMEHANT H 15 27 # methodology, & P75 % 113 & market
economy criteria. XFEFMARFGVOE M 15 2(d)T 1. X2 (d) THP—EE
X, AHFFEA R I RPN o OB, A S r [ R 5 5 ] i 0k AL Y ] PN V2 Rk B 3R 2
market economy A4 A FH methodology Wt ANREH T« (shall be terminated) {HIX A
HRTWA KE. FNEERZ China, B H B E m) 58 K% FE 56 BRI E N bR AR
B, SRk B 7 ERKIARE, B4 ERK R E A X methodology, (HIXANF1E
HWA KA. BBHE, PEWBEERRETEIRE N T, G55 K+ EE
AR AU FERAUWIR 15 F 15FL T
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(2) 15 % (d) FE =%)i5“In addition, should China establish, pursuant to the
national law of the importing WTO Member, that market economy conditions prevail
in a particular industry or sector, the non-market economy provisions of subparagraph
(a) shall no longer apply to that industry or sector.” & =NV EH ), W R IREEEH
industry or sector J# /& 134251 %% 4F, I IXFh methodology tHAT AANH T o IX /N5
HEA KA. Bt B RAWERE RiEEME.

(3) (a)(i)H 721t producers. Hit & Ui #E A 1A 7= 34 BE 96 UE B HL AT fE X M7 2
i R T B 56AF I, B AT DAAS FH o XA R A A L B DX 2, FE1EA—
KIHEE 55 — R 00 1 18 & China, BLEIX A% & producers.

(a) (1) If the producers under investigation can clearly show that market economy
conditions prevail in the industry producing the like product with regard to the
manufacture, production and sale of that product, the importing WTO Member shall
use Chinese prices or costs for the industry under investigation in determining price
comparability;

Ft AKME X =Pt BT DARIBTE 15 26 E sl UKL, BEA Ef—fR
wAHEAN 15 )5, RiEs T ETEFri. "X BIEER . KA
X=ME AR A KA. BAGI IR EREE? (D P HIS Z4)7E“In any
event, the provisions of subparagraph (a)(ii) shall expire 15 years after the date of
accession.”(a)(ii) 5t /& A M AT H methodology. INIEFRATEE BV MEREG 2,
X B2 A(a)i)H ) methodology EIHAIARERH T o HMRAREVL(a)Q)IBFEAH 2T
(@)(i)IBTE, XA RMREAIE ] o FATAT PLAHRX A o (H R FRINAE L Ui ) 2 market
economy A, ABAM (D PR ZaE A RE<12 A 12 H (2016)
DRI AN 2 [ 5 2 A\ T E TS & Br A, (BRRSELE 2016 4 12 H 12 HZ Ja 42
RAEFFI2) ) ASFH methodology T . FFLAEHE L5k 4 BARIE R, (BARS: 1Y
&I methodology 11 market economy A& ZH7E— 21, AP &G — i, A1E
5 [ 5 B A AT A e ?

BATEAATT B an FRARE B AEA S E, AR 12 A 12 HRA SRE market
economy national laws 1, AR 3506 E P Je BYR 2= 4k 22 F (a)(ii) H £ methodology -
PR D9 Wk 36 R A AL < i 4% T T AR RO B0 o T ABRATT A B A2 XA, LA
DA ARG 15 @)D R. (REF—F WTO Ml F3RA1EERER
EYFH5 consultation request CAESHRIERE T, 515, 516 X5 Z= )
SEEERU, BUET 15 KR BN 15 FRAa M ? R MNER T LA ET,
SARTERE, iR methodology ARER T, X — RZIRIERM . £ &, Z4
15 2 ANSLZRE ELEAHE ISR 2016 4F 12 3 12 Hig, BRERLIZA LF5RA NS
MGG AT . VR ELPE % (obligation) FUERT LA Bifh: —, BIR L5,
T IREAG A 2 s =, TR LS5 AR A B4 15 25 FIWIJ5 , B1%Z &2 negative
obligation, F/2RZ JG“NEE"H HIXF methodology 1, EIFAERE 12 H 12
HEFA MR 2FE L. XREM DX . ZFFRELBIEEIE S 15 56X T
RRSE K Ui A 1Y obligation f2 4 o T LREE B HER AR FIOR G IZA [\ @A KA
SRR . KB ER A%,

LD:fr AFRABERIE A Bt 2, 1X > MES @8R VR L A7 i = A Y
W4, AT ULNHAR AL, ELanE broc R M B L. RONIR T 252
KA 56 & E AT SN T BT &5t th.
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YGH: iR B a R E Wik, ARAE 15 2%

LD, FRAEAFERE T MES B T 5 I8 ) T P2k R A

.

YGH: XWF. ARURBURFIE. #hE 2 R E OB NERZER AN, B2 RE T
H o EWOH AR B 2R BIARE , EL A BUR TR RS T2 40 BRI BRAS 17
BRI AR AE R R, 55, /RA A IX LR P AR IR THE RIS » S8 51X
MRV RAE B A AR, (HRE XS EE RN T In& st anikh .
Fir LIRAS BE AR I TS & BE AL o AR R ILAERT T BRI R B2 /= A — N |,
e ANEPER RS, EAETAE WTO E BRI @, [ A n) sk 2 Wi A
YL, WS EAMESE N, BB R IEENLIC R R B 15 %)) &I
HEAH methodology, KIMARIIERE BIHH AT %k, R)a E N T IHE 5 %K
TR IR AT T4 bRAE, SRJE TRt R B8 Fh methodology . T BILZE IR 3 45 L B
W 2016 4 12 H 12 HAREH 1o XA — MEEEILSER R . X 1L
e [ VLA TR ). BT REIS G — A, B AR BuE T, BUEmAT
ML, (20: 05.44) (HXTTRERYL, — HRE RSO H EHE—r=mitir
WE EN=AAEE TIERARE, ARSI EFE R —&E £,
W B ARE A, AR BB RE R T 15 2(d) IS = 4] 15 “In any
event, the provisions of subparagraph (a)(ii) shall expire 15 years after the date of
accession.” ML 7E B A& 35 B B VA BLE A S IE A T, FATH AN IREE B AE
[1IX 6 ] JE T . Fr DA MES B 223X AN A& (B N 7L 1Y ) /8

LD:BAB—MHEEFE L, FERidEmsmait, Hurf 81 4E 0k
W T RER T SEG AL, HIXA BRI PR ERA A REEER MR —
ST ) L R AR I — A ORI T Bt UL A A A B T A A B
(LR

YGH: X, FWKFER AL R, Bl GBI EZEIR], XA EZ 0K
T BAEZFOOKINT « EFATXFRGERERIE. HL2RIEFX RN
IS, — A5 3 I BR B 0 B 2R o L SIS ) R 7 A 32 A e 56 R R RR
W R B EATE A BN, T NME BEHBREE. XA
SEE MRS A LA 190 ANME K, (EEEA BIX 2 M SEbr Lt . pr PO
M S ARANA N, AR, mRBUAERS . ERE KL A,
AR . AR 456 B S W4 1 2 methodology AR, REUE 2%
RIN, AR JERNS b E S A AR . R E AR IRE MES IR 2 # 2 4
AEAERL AR N AT AR, AR SRl i X o B A R RS Y S e T 2. A4
Z NN IESE b SR R DN I AN ek e PR B R e A E SR DR SRR R €N
FARMK,

LDt o B B GARITE R AN TR MES [, & 58 2 204 o 635
T RARR VR,

YGH: W, #t/e v AR AR S el g e, &8 — 28t 4 BRI T R AKR
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B, (Ent/2 MES A2 B EER RS, A&, Bt B RANRIE. H3k
BUEAFLEBR AR Froi 2 eI A BEARE O, e A KB 15 560
o S ARIXAN A QL2 AT WNEEOR, T AR SE LA XA R T . BrbLE
TIRE—DBUGERDS . FrUMRE AL AN T IE MES AR E 5, W25 o
A BER T R E RGP SEA B AGAIKIE MES %08 A SEhn R e
FefESRE R . Y g EIRR B ILAE 2016 4 12 H 12 H AT e KBS EAR. 3%
HREANE: RERAESE. bl 7 RFKKg.

LD: I 2 AR 2V AN A BRI AL 7

YGH: M, IX @4 WL SR LR A R0 15 2500 BREER MRS
KRB RMERE 15 ZM——ATFET, —IBREH . (EAIRAN G A 1 1 — AN il
B IR MWLM RYE, ERRIEH, WNXAZEMZEE. B
KB, XA 15 %6 15 )Gl 2EE NME [¥) methodology ANGEFT 1 A, X A
RE[ELRE) o MARLIMRRE R A FETE, PIAMEIT A2 T DA FAR A ZU ). (HREFRTT
LT HAXA ] B SRR AR ZIFWb . BT AT SR 3, WD 15 2 BIfFRE
e B IEREEREALENS, W 15 KM TS5 AL o< R0 FR L LK 7EVD
A YR AR E VRS T E MES, RILEARS . "REHE5] 15 %. B
PRI RIS 15 46 B RIX A .

LD: ZIHEMEHN— T, AEEIABRRYE, T E MES XA A U s — i H A
PRI R, JEHFERRSE 0 B N oo X 2
YGH: Asg—f, Z&“RAE". TATINAETHE R, Rk R S s v 5 1%

7] 7L o

LD: How can you interpret the relations between “market economy conditions prevail
in the industry producing the like product with regard to manufacture, production and
sale of that product” and “market economy status” under the WTO framework? Are
they referred to the same meaning? If not, in which condition, the “market economy
conditions...” can be proved without the MES of a state? Could you give any cases?
M WTO JEEERI M BERUL, o B <AV AL AT W AT s A B sk A A b E <t
LD AR B B R RAEAT A7 L JEE AL, AT LARRAL? 25 JaH A K
S, RIE A RTRERKOLIS 2 T) 526 AR OGS4 ?

YGH: an L3R E — S i A AN BT ] . BATE) 735 E %5
WAENLISUER AT 847k & market economy prevail. R G EATAE, WHE
HAITETILEE 2 TH&ErtEn 7, BITAHBERENS T, stHHEBITE
H I A

LD: “HZIMEMEER, SHERNZANETE ey, BARANBTE
JIT A AT b ) T 37 225 26 A 08 Pl £ A3 A B 0 T 3 2 5 67 1L SR P A 1|
B, TEZ BT AR RS ? 7

YGH: BRAMRK, | HKAZUE] B TR AT\ T 2 5F 5 A 2 S b — Fif
TR0l EARSE EIEBUA 4 R B AT TR 22 B ARr i, (B BLAE S B TR &
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F, B EREATWHIHA GRS, EAIE— RG], BT IR FHAME
WL GE AT T, 285 BR B A 3 [ 1 S AT MV S (A iy 4 A% s B i A B A D i
I

LD: Dr Lin Guijun, Vice-President, UIBE, as a speaker in the WTO Public Forum
2012 Session 30, presented on “China’s stakes in the WTO and the role it could play”.
He stated that China resents being discriminated in the WTO, citing: “(i) the creation,
for the first time, of special safeguard mechanism for manufactured goods; (ii) the
invention of non-market economy status for China; (iii) the large number of
anti-dumping and countervailing duties against China; and (iv) the review
mechanism after eight years of accession.” To what extent, do you agree with him on
(i1) above? To be clear, do you think that “non-market economy status for China” was
“invented” by WTO senior members, which represents a certain discrimination?
KNGV R ) K B KM 18 L /E WTO2012 S ARIRIZEE =T340 ibix
et EAE WTO 1 BREANRL0AH G186 AT 1 UF Horp A5 2] b E 42 WTO
RHI N Z B, RIA: (1) WTO B— IR iT 7Rk AR B L H 2 &%t
R Tk & (2) v EESEE 1 AFii g & 5 — Rk I F g
[ R SEBR A (3) KREF A B S . RAMUERZY: (4) R E A\
Ja B BRI o 1 0 BN R EEZE i 1«8 & g i E T i A SR AL g — R o
FI R e ?

YGH: AU R w8 — A, AR AR REE., BT, HE 15 %
AKLKE . 15 KA RN T W W EI7E. A, EERMERE—H
A X FhAE T 45 AL XA 1 o st AE R BN R — B o A 21X
FEI o A2 B A XA EAT—EA 5 O ENE. XA E B e
VA I A& 4R 2 /0 E 2 B ARE AR, SR e B — AN s s e
SRIGSRAEFR S B o IXAR AT LAt 2 AR e, A E AT TER A Y B KA —FE
B, 15 FHSTERME T =MH4h. BEREAAER T, RESZER] LLAHIRE
TR o AHIX =51 71 B A AR 4 26 B Rk B 3 R B VR IOE . el 2
Industry H CiEATTHAT KM EL. H2 (D FE—-FME =4, L
China AFEIER, IEEZARGUER P, FEAR FRE—NEPRFL AR
TGN o B2 DA AN E ST 1, SRR I T s 1 S (08 TR 5 1 e 7R VR
BEH AR, =, HEERE, X methodology WA+ E I
HRAEN, BHEFPEAHSCGERF 15 FHE, BERBRETTEE—EHT L
AT ER. UL HSXZAEEE R CRENER T — MR 45K, 15 4
TR, (HSEPR 25 RR3E# T — > negative obligation AR . IXANA 2 A
B 55 IWIRAMAEERYE, IRUL2EM. Badile, REesiun Rt B,
W F XA RIRAF F . P EVRDIEAE A NI MES, MILEFF a8 /R 5k
ANBELE S AR H FH AR Foh B AR AN % EL B o B U AR 2% AN BE B Aff 3 28 3% b [
ANJ& market economy [, BRIEIAE R SR, FE1E B SR IEIXA 1] &,
B2 PEIX A 1) 8 & A 2 R IR A e 1% BT A A ) 3R 0 AR BB A Tt A2 -
PR TE XA ) 830 e AR i A A% /0o ) ) R A 407 R A I A 1 2 A 1 5 A
AR, IR WS 2R ZEE AT . SRR EE AR
KB —DMAME S 2R E— A O 8 B SEA R e B 1 5
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TS, KA R EEN 450 70, EFEENHESE 480 JT. K
EEWBIXA BATEAEF BB, BRI E BATE Py ESR R AS A
K B AT AT S U T A . RO EEANIXAS 450 ST AR A SE, ARk
CArp SR BLIX A 450 JTe NS AR Bl LU AN EXAS BAT FEAT M2 EE
e FRZBUNAMER) . KRR H . T AR50 TR RIRIRH . SitbrdE A2 E
PrIEM AR, B LE RIS AZ — AN IEE B, ARNAETIZAHF 4 TIXAE
TR . T2 S U T B A ) P22 1B e gl 23k — A B ARE K,
AN BN R, BRHA —ME S W IR A T A4 THE S, XA EETa
TrAEAT T R SRR R E P LR S . LE St ok 510 g, AR /RS2
BIBFTE KT 480 Tetiras sy, AamtHlE b E XA BATEH 1o FrBlX A EoR
TS AL ) LR S AT 3705 AR OC o Ui SR AR BEAN K T 3 22 573 311 52 B BUR 1Y
SR 2, AR ESL A IR T, A0 8 B i Ul AR Bt AN FH AR K A7 4
PR B A E . BT AR R IEAE X B I B R B R Sebrf s . B BAAS
FE VLT LR BOR LI, fRZSRATTEGAL 7. XA RER.

LD: « FrPAAF _ERUE, MES 3 K S S Bites i 2 vp st — B = S A o 5
FoAR @, g >

YGH: XU, BEBERSEAHE (14740 AR R 00 47 2T SR
TRV FEE ETES AP BORR Y 57 25Tl B T
(FAEMROARAS 7o e MES SR, FHIE 7% IR A0
AEIETA N IS A A8 B AT 2R T A 2 IR A
T.”

LD: i LA T B, BV — M e e B b i v 2 o
MR, (FL B L I TS 5 o O R T 0 I BB AR 0 B0 A
2 »

YGH: “ULHIFHZ — &, WTO BAT— N RMBUEHE e . Hrp s 265 — a2l <l
A MNIZH R NS R BAT U, XREN . (ERAEFERFT, A
RE = HBLE MM ARIKAE] o AU SR SR, W S S, AT i Im et
M, et REAS AR L A%, AT I R R R —— a2 1RHE
XA i B A 3 TF RS, 45— AR XA b A A1 JEE R A0
ZAEZ D AR RERE, XA R IRE BT 5K, ] LR & RIS
FH=E R RBEAT X . BrA R Y, A A R B A E A Mz <A H]
PRARAS AV B A% B 595, AR X AR T A B B X Y, X i 5 B 5K
WA P RO WA B A X MR I 48 5 B 5 AN R4l B B B
Prago s N, RIS, T dT et E SOR SR S A S, AR TR, A2
B4k o XA FE— AT ERIXO] . i EL i b 425 1F NME RIS, Sh R &
WUEH IR, ARARAUEBARIZAN 7 i BT AT WL T 3 e 5 2 A, B A Bt HHERH
BARE O, X2 xR T A5 B AR B B i S5 . (2
Fee LU 56 ] s R R DR, AR — Rt HRER TR A B i o (H A R R &
AR IR B0 RS o T Ah b B R R TC AR At e S A%, AR AT LAFE I 454
PEOTRE RS, (HIXA2HI 5. BrBABASRE DA VR 045 1 methodology A&
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JUE NI EZ3 e

LD: “Jr LL— [ # 17  & 5 AL A0 7E B W8S 22 0 R 28 7 b A% R Y
methodology, St A B SN U 1 X Sl

“Any analysis of the impact of granting early recognition of MES to China would
have to take into account the fact that, first of all, some firms, located in an NME,
might receive market economy treatment” (MAP)

YGH: “XfWl, (HIRAZE T HEANEBCERS 15 26— R EE U3 market
economy. XHFE T — AN EIR T I 28 5 HU LA AN AR 8 L E S B A
TR R R ) 15 SRIRAE— Ul

LD: If there are reasons that China hasn’t deserve its MES, what do you think some
countries, e.g. Australia, New Zealand, South Korea, etc. still grant it? W& A 2 H
AU AN E T &b, BEAF BRI #Hivh =, wE % E KA
Hh [ 1) T S 2 AL ?

YGH: I do not believe that “China would automatically be granted its MES because
part (a)(ii) of Article 15 in China's WTO accession protocol expires on Dec. 11, 2016,
fifteen years after China entered the WTO” ? Because the texts do not show this
obligation for other WTO members as I explained. HI4

FRINAE NBIE B BER U, B s amte 1 PR R, RS IE &A% .
WHEER Y, 2 FONE SRR e . BRI A AR %
EWAR VG — N TR, IO E Bl k. Eos i )fE g Em ? 2 m
SeFEEP R, A R BARZ R . PR R SRR ERS T2 )5, K
IR BRI T B A B LUNBUR # BERUE, A gefa Sk 5¢ [ R 2
o WRIRE S o IREFR B CNT ARGEIR VR ERA A B A — A1 B
TEHUREAR L PR . U BRI, e TR AN e Ja R A i BUAS R I
EATP? P BLAT 2 BRI VLSRR E 5358 Prige A R v 38 2 A 1)@ 4 R X
A )RR B A% O o KBRS I i, R PT e BT 36 [ ] A B ok SRR Fe AR 7 4R ]
HIZE, RRERFIE, XA EREIRES R, JRERERITE XA i U ™ AR A O
FEMEER 1o AREMEEX MG, ARERAHI AR —IEZREHER.

LD: Igot it. Thanks for your time!
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Appendix 7.3

The Components of Economic Freedom of the World

1. Size of Government
A. Government consumption
B. Transfers and subsidies
C. Government enterprises and investment
D. Top marginal tax rate
(i) Top marginal income tax rate
(ii) Top marginal income and payroll tax rate

2. Legal System and Property Rights
A. Judicial independence
B. Impartial courts
C. Protection of property rights
D. Military interference in rule of law and politics
E. Integrity of the legal system
F. Legal enforcement of contracts
G. Regulatory costs of the sale of real property
H. Reliability of police
I. Business costs of crime

3. Sound Money
A. Money growth
B. Standard deviation of inflation
C. Inflation: most recent year
D. Freedom to own foreign currency bank accounts

4. Freedom to Trade Internationally
A. Tariffs
(i) Revenue from trade taxes (% of trade sector)
(ii) Mean tariff rate
(iii) Standard deviation of tariff rates
B. Regulatory trade barriers
(i) Non-tariff trade barriers
(i) Compliance costs of importing and exporting
C. Black-market exchange rates
D. Controls of the movement of capital and people
(i) Foreign ownership / investment restrictions
(ii) Capital controls
(iii) Freedom of foreigners to visit

5. Regulation
A. Credit market regulations
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(i) Ownership of banks
(ii) Private sector credit
(iii) Interest rate controls / negative real interest rates
B. Labor market regulations
(i) Hiring regulations and minimum wage
(i) Hiring and firing regulations
(iii) Centralized collective bargaining
(iv) Hours regulations
(v) Mandated cost of worker dismissal
(vi) Conscription
C. Business regulations
(i) Administrative requirements
(il) Bureaucracy costs
(iii) Starting a business
(iv) Extra payments / bribes / favoritism
(v) Licensing restrictions
(vi) Cost of tax compliance
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Appendix 7.4

REPORT OF THE WORKING PARTY ON THE ACCESSION OF CHINA
WT/ACC/CHN/49
1 October 2001

150. Several members of the Working Party noted that China was continuing the
process of transition towards a full market economy. Those members noted that
under those circumstances, in the case of imports of Chinese origin into a WTO
Member, special difficulties could exist in determining cost and price
comparability in the context of anti-dumping investigations and countervailing
duty investigations. Those members stated that in such cases, the importing
WTO Member might find it necessary to take into account the possibility that a
strict comparison with domestic costs and prices in China might not always be
appropriate.

151. The representative of China expressed concern with regard to past
measures taken by certain WTO Members which had treated China as a
non-market economy and imposed anti-dumping duties on Chinese companies
without identifying or publishing the criteria used, without giving Chinese
companies sufficient opportunity to present evidence and defend their interests
in a fair manner, and without explaining the rationale underlying their
determinations, including with respect to the method of price comparison in the
determinations.

In response to these concerns, members of the Working Party confirmed that in
implementing subparagraph (a)(ii) of Section 15 of the Draft Protocol, WTO
Members would comply with the following:

(a) When determining price comparability in a particular case in a manner not
based on a strict comparison with domestic prices or costs in China, the
importing WTO Member should ensure that it had established and published in
advance (1) the criteria that it used for determining whether market economy
conditions prevailed in the industry or company producing the like product and
(2) the methodology that it used in determining price comparability. With regard
to importing WTO Members other than those that had an established practice of
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applying a methodology that included, inter alia, guidelines that the investigating
authorities should normally utilize, to the extent possible, and where necessary
cooperation was received, the prices or costs in one or more market economy
countries that were significant producers of comparable merchandise and that
either were at a level of economic development comparable to that of China or
were otherwise an appropriate source for the prices or costs to be utilized in
light of the nature of the industry under investigation, they should make best
efforts to ensure that their methodology for determining price comparability
included provisions similar to those described above.

(b) The importing WTO Member should ensure that it had notified its
market-economy criteria and its methodology for determining price
comparability to the Committee on

Anti-Dumping Practices before they were applied.

(c) The process of investigation should be transparent and sufficient
opportunities should be given to Chinese producers or exporters to make
comments, especially comments on the application of the methodology for
determining price comparability in a particular case.

(d) The importing WTO Member should give notice of information which it
required and provide Chinese producers and exporters ample opportunity to
present evidence in writing in a particular case.

(e) The importing WTO Member should provide Chinese producers and
exporters a full opportunity for the defence of their interests in a particular case.
(f) The importing WTO Member should provide a sufficiently detailed reasoning

of its preliminary and final determinations in a particular case.

81



Aalborg University (AAU) & University of International Relations (UIR)

Appendix 7.5

COMPREHENSIVE ANALYSIS OF CHINA’S STATUS AS A
NON-MARKET ECONOMY UNDER THE U.S. ANTIDUMPING LAWS
FACT SHEET
Comprehensive Analysis of China’s Status as a Non-Market Economy
* In considering this request for a review of China’s non-market economy (NME)
status, the Department of Commerce (the Department) took note of the
economic reforms that China has implemented to date, as well as the significant
areas of China’s economy where, it is generally recognized, fundamental reforms
remain incomplete, e.g., the banking sector, land ownership and property rights,
and the rule of law.
* In conducting its analysis, the Department has considered the totality of
China’s economic reforms. While China has enacted significant and sustained
economic reforms, the Department continues to find that market forces in China
are not yet sufficiently developed to permit the use of prices and costs in that
country for purposes of the Department’s dumping analysis.
* China, therefore, remains an NME for purposes of the U.S. antidumping laws.

Background

* The Department designates China as an NME under the U.S. antidumping laws.
As a result, the Department uses a surrogate country methodology to calculate
normal value in antidumping investigations and administrative reviews
involving China. A country’s status as an NME is relevant only to U.S.
antidumping proceedings and in no way affects other aspects of that country’s
bilateral trade relationship with the United States.

* Under China’s World Trade Organization (WTO) Protocol of Accession, the
United States and other WTO Members can treat China as an NME country for
antidumping purposes through 2016. However, the United States can grant
China market economy status before that time, if the Government of the People’s
Republic of China (PRC) requests (or formally supports a PRC respondent’s
request for) market economy status and if the Department determines that the
six statutory factors analyzed in determining whether to graduate a country
from NME status are satisfied. The memorandum issued by the Department on
August 30 marks the first time the Department has completed a review of
China’s status as an NME.

* On December 22, 2005, a PRC respondent requested a review of China’s non-
market economy status in the investigation of Certain Lined Paper Products
(Lined Paper). On February 2, 2006, the Department received a submission from
the PRC’s Ministry of Fair Trade for Imports and Exports formally supporting the
request for market economy status for China in the Lined Paper investigation.

* On May 15, 2006, the Department issued a memorandum in the Lined Paper
investigation determining that China remains an NME for purposes of the U.S.
antidumping law. The Department cited deeply rooted distortions in China’s
economy, particularly in the fifth factor, “the extent of government control over
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the allocation of resources”(use EFW Index to compare Russia and China) and
stated that it would issue at a later stage of the Lined Paper investigation a
comprehensive analysis of all six statutory factors that govern NME country
designations. Consistent with this commitment, the Department issued a
memorandum on August 30, 2006, providing a full analysis of all six statutory
factors.

Six Statutory Criteria of the Non-Market Economy Analysis
* A non-market economy is defined in statute as any country that the
Department determines “does not operate on market principles of costs or
pricing structures, so that the sales of merchandise in such country do not reflect
the fair value of the merchandise.”(find final texts) US criteria reference This
designation is based on a comprehensive analysis of six statutory criteria. Those
criteria are:

currency convertibility;

free bargaining for wages;

government ownership or control of production;

&

&

< foreign investment;

&

<~ government control over prices and the allocation of resources; and
&

other appropriate factors.
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